IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20039

STEPHEN L. BRYANT, RUBEN C. GARCI A,
HERBERT MOSLEY, CARL T. RI CHARDSCN,
CAROLE BREWER HORTON and WESLEY S. HOOD
Pl aintiffs-Appellants,
vVer sus
PH LLI PS PETROLEUM COVPANY LONG TERM
DI SABI LI TY | NSURANCE PLAN and GENERAL
AVERI CAN LI FE | NSURANCE COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
( CA- H 93- 0940)

(August 23, 1994)
Bef ore REAVLEY, DeMOSS and STEWART, Circuit Judges.
PER CURI AM *

Long termdisability insurance claimants brought an action
chal l enging the reduction of disability benefits, which were
reduced in an anmount equal to workers' conpensation after the
claimants received a tort settlenent award. The district court

granted sunmary judgnent for the defendants, Phillips Petrol eum

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Co. Long Term Disability Insurance Plan & General Anerican Life
| nsurance Co., on the ground that the settlenent was "sone ot her
i ncone benefit" which reduced disability benefits under the ERI SA
pl an. W reverse and renand.
BACKGROUND

The plaintiffs were enployed by Phillips when there was a
pl ant expl osion which killed and i njured several enployees. The
plaintiffs, who were covered under the plan at the tine, suffered
traumati c stress syndrone as a result of the accident. From 1989
to 1991, the plaintiffs' long termdisability benefits were
reduced by the anobunt of workers' conpensation received pursuant
to a plan provision which provided that benefits may be reduced
by "any amount you are entitled to receive under any workers
conpensation | aw or other law of a simlar character."”

In 1991, the plaintiffs received personal injury settlenents
and their workers' conpensation paynents ceased. The plaintiffs'
long termdisability benefits were reduced after the settl enent,
however, in an anount equal to the maxi mum worker's conpensation
paynment. The plaintiffs sued, arguing that the benefits shoul d
not have been reduced. The district court granted sunmary
judgnent for the defendants, concluding that the settlenent was a
properly deductible inconme benefit under the plan which would
prevent awarding the plaintiffs a double recovery. The
plaintiffs appeal, and argue that the tort settlenent was not

recei ved under "workers' conpensation |law or other |aw of a



simlar character," and benefits therefore should not have been
reduced pursuant to the plan | anguage.
DI SCUSSI ON
We review the district court's sunmmary judgnent de novo.

Godwin v. Sun Life Assurance Co. of Canada, 980 F.2d 323, 329

(5th Gr. 1992). The plan adm nistrator's interpretation of the
pl an under ERI SA is al so reviewed under a de novo standard unl ess
the plan gives the adm nistrator "discretionary authority to
determne eligibility for benefits or to construe the terns of

the plan." WIldbur v. Arco Chemcal Co., 974 F.2d 631, 636 (5th

Cr. 1992) (quoting Firestone Tire & Rubber Co. v. Bruch, 109 S.

Ct. 948 (1989)). Although the district court failed to state
what authority the plan adm nistrator has in interpreting the
pl an, the record denonstrates that the adm ni strator has
discretionary authority. The Appendix to the plan states:

The plan Adm ni strator shall have such powers and

duties relating to the admnistration of the Plan as

are delegated to himby the Plan and, in addition,

shal | have the follow ng powers and duties: . . to

determ ne benefit eligibility and anount [ and] to

interpret and construe the plan.

Because the abuse of discretion standard is appropriate, we
must first determ ne whether the adm nistrator gave the plan a
legally correct interpretation in denying benefits. WIdbur, 974
F.2d at 637. |In order to determ ne whether the admnistrator's
interpretation was correct, we consider: "(1) whether the

adm ni strator has given the plan a uniformconstruction, (2)

whet her the interpretation is consistent wwth a fair readi ng of



the plan, and (3) any unantici pated costs resulting from
different interpretations of the plan.” [d. at 637-38.

It is unclear fromthe record whether the adm nistrator has
given the plan a uniformconstruction, but the interpretation and
deni al of benefits based on the third party settlenment was not

consistent with a "fair reading" of the plan. See Jones v.

Sonat, Inc. Master Enployee Benefits Plan Admn. Comm, 997 F.2d

113, 115 (5th G r. 1993) (concluding that commttee's decision
fails "fair reading" test where commttee unfairly characterized
a disability claimant's Jones Act settlenent as one received
pursuant to workers' conpensation or legislation of a simlar
purpose). The settlenent in the present case cannot be
characterized as workers' conpensation or conpensation received
under "other law of a simlar character" pursuant to the plan
| anguage. The defendants' argunent that Texas |aw defines a
third party settlenent as workers' conpensation is unpersuasiVve;
Texas law may all ow settlenent awards to offset worker's
conpensation, but that does not nean a tort settlenent can be
equated with workers' conpensation for purposes of a reduction of
disability benefits under ERISA. The plaintiffs were entitled to
receive their settlenment because of common law tort liability and
not because of workers' conpensation or a law of simlar
character.

Because we conclude that the admnistrator's interpretation
of the plan was incorrect, we nust remand the case and direct the

district court to determ ne whether the adm ni strator abused his



di scretion. See Wldbur, 974 F.2d at 638.* The court should

consider: (1) the internal consistency of the plan under the
admnistrator's interpretation, (2) any rel evant regul ations
expressed by the appropriate adm nistrative agencies, and (3) the
factual background of the determ nation and inferences of |ack of
good faith. Id.

REVERSED and REMANDED

! The fact that an admnistrator's interpretation is
correct does not necessarily establish an abuse of discretion.
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