IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20030

FAVI S C. MARTI N,
Petitioner- Appel | ant,

ver sus

WAYNE SCOTT, Director
Texas Departnment of Crim nal
Justice, Institutional D vision,
and Texas Departnent of Corrections,
Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 92 2810)

March 23, 1995

Bef ore JONES, DUHE and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:”

Favis C. Martin appeals the judgnent of the district court
dismssing his conplaint against parole board officials who
allegedly refused to give him parole in retaliation for his
testinony in a crimmnal trial. For the follow ng reasons, the
judgnent of the district court is affirnmed.

BACKGROUND

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Favis C. Martin was convicted of first degree nmurder in June
1970 and was sentenced to life inprisonnent. Martin's conviction

was affirnmed on appeal. See Martin v. State, 475 S.W2d 265 (Tex.

Crim App.), cert. denied, 409 U S 1021, 93 S.C. 469, 34 L. Ed. 2d

312 (1972). Martinis presently incarcerated in a federal facility
in Tennessee as a result of his participation in a class action

entitled Brown v. Estelle, CA H82-401 (S.D. Tex). Brown was

instituted to address alleged acts of retaliation by prison
officials against prisoners followng their participation in the
crimnal trial of Eroy Brown, a prisoner who allegedly nmurdered a
war den and prison farmmanager. The Brown |itigation was concl uded
by an arbitration agreenent between a class of prisoners and
officials with the Texas Departnent of Crimnal Justice (TDCJ).
Martin, although still wunder the custody of the TDCJ, was
transferred to a federal prison for security purposes because he
testified on behalf of the defense at Brown's crimnal trial.

Martin filed a pleading entitled "MOTION FOR CONTEMPT OF
COURT" in the Brown proceeding against several nenbers of his
parol e board. The magi strate judge construed the pleading as a
petition for habeas corpus relief. Martin alleged in the pleading
that the defendants are in contenpt of the Brown arbitration
agreenent because they continue to deny himparole in retaliation
for his testinony at Eroy Brown's crimnal trial.

Rul i ng upon a sunmary j udgnent notion filed by the def endants,
a magi strate judge recomended that the respondent's notion for

summary judgnment be granted because Martin's claim that he was



denied parole did not present a constitutional issue. The
magi strate judge further determned that Martin has failed to
allege sufficient facts to support his claim that he is being
deni ed equal protection in retaliation for his involvenent in the
civil rights case. The district court adopted the nmmagistrate
judge's recommendation over Martin's objections and granted the
respondent's notion for summary judgnent. Martin appeals the
judgment of the district court.?
DI SCUSSI ON
This Court reviews a district court's grant of sumary

j udgnent de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th

Cr.), cert. denied, us _ , 113 S . 82, 121 L.Ed.2d 46

(1992). Summary judgnent under Fed. R Civ. P. 56(c) is proper "if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw"

Celotex Corp. v. Catrett, 477 U S. 317, 322, 106 S.Ct. 2548, 2552,

91 L. Ed.2d 265 (1986). Neither habeas nor civil rights relief can
be had absent the allegation by a plaintiff that he or she has been
deprived of sone right secured to him by the United States

Constitution or the law of the United States. Hillard v. Board of

Pardons and Paroles, 759 F.2d 1190, 1192 (5th Gr. 1985).

Al t hough his notion to appeal in fornma pauperis was deni ed at
the district court level, we gave him|leave to proceed in form

pauperis.



Favis Martin contends that he is being denied parol e because
he testified in Eroy Brown's nurder trial. He argues that this
retaliatory action violates the Equal Protection C ause. Thi s
Court has not determ ned whether an inmate has a constitutional
right to be free from retaliation for his legal activities on
behal f of fellow inmates. After examning the record and the
all egations nmade by the Martin, we find that, even if such a right
exists, Martin has produced no proof to defeat sunmary judgnent.

Al t hough Martin alleges that he is being deni ed parol because
of his participation in the Brown litigation, the only evidence
t hat he has produced in support of his allegations are the m nutes
of the parole board that considered his parole. There is nothing
wWithin these mnutes from which one could infer that Martin is
being denied parole because of his participation in the Brown
litigation. Thus, the district court did not err in granting
summary judgnent.

Martin has filed a notion for the "reappointnent" of counsel

who represented the prisoner class in the Brown litigation "to
enforce the provisions of the Arbitration agreenent." This case
does not present exceptional circunstances, and Martin's pl eadi ngs
denonstrate his ability to provide hinself wth adequate

representation. See Uner v. Chancellor, 691 F.2d 209, 212 (5th

Cir. 1982). The notion for appointnent of counsel is denied.
Martin has also filed a notion for |eave to supplenent the
record with a docunent which was not submtted in the district

court. This court will not consider evidence which is presented



for the first tinme on appeal. See U S. v. Flores, 887 F.2d 543,

546 (5th Cr. 1989)(holding that this Court ordinarily will not
enlarge the record on appeal to include factual matters not
presented to the district court). This notion is also deni ed.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

is AFFIRMVED and notions filed by Martin are DEN ED



