IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20001
Conf er ence Cal endar

MELVI N SHI VERS
Pl ai ntiff-Appellant,
vVer sus
S. O WOODS,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H 91-2077
(September 21, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Mel vin Shivers appeals from sunmary judgnent for S. O Wods,
Chai rman of the State Classification Conmttee of the Texas
Departnent of Crim nal Justice-Institutional D vision (TDCJ-1D).
Summary judgnent is proper when, view ng the evidence in the
Iight nost favorable to the non-novant, "there is no genui ne

issue as to any material fact and . . . the noving party is

entitled to a judgnent as a matter of law. " Anburgey v. Corhart

Refractories Corp., 936 F.2d 805, 809 (5th Gr. 1991); Fed. R

Cv. P. 56(c).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 94-20001
-2-

Revi ew of the record as a whole reveals that sumary
judgnent in favor of defendant Wods was proper. Shivers asserts
t hat Whods | acked the authority to have himreturned to the TDCJ-
I D follow ng Shivers's acquittal on his burglary charge.

However, in his affidavit, Wods stated that because he was in
recei pt of a parole-revocation order on Shivers, he "had no
authority to authorize [Shivers's] release fromthat order unti
the appropriate order of the parole board was received." Shivers
has offered no evidence to overconme Wod's sworn statenments on
this issue. Furthernore, Texas |aw specifically gives the
authority to determ ne paroles to the Board of Pardons and

Parol es (the Board), not to Whwods. Tex. Code Crim Proc. Ann.
art. 42.18 88 1, 7(b) (West 1993). Accordingly, Wods is
entitled to summary judgnent as a matter of law as to this issue.

Shivers also faults Wods for failing to notify the Board
that his conviction had been overturned. Wods stated in his
affidavit that he did notify the Board when he received the court
mandat e reversing Shivers's burglary conviction. The district
court found that "[t]he undi sputed evidence shows that at sone
poi nt defendant notified the Board of plaintiff's situation and
that plaintiff was incarcerated over one year before the Board
ordered his reparole.” The court construed Shivers's claimas
chal I engi ng Wods's | ack of pronptness in notifying the Board and
determ ned that Wods was entitled to qualified inmunity on this
claim

In assessing a qualified-inmunity claim this Court first

determ nes whether the plaintiff has alleged a "violation of a
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clearly established constitutional right." See Rankin v.

Kl evenhagen, 5 F.3d 103, 105 (5th Gr. 1993) (internal quotations

and citation omtted). |If so, the Court then deci des whether the
defendant is entitled to immunity fromsuit because his conduct
was objectively reasonable in the light of the law as it existed
at the tinme of the conduct in question. |d. at 108.

Shivers has failed to state a violation by Wods of a
clearly established constitutional right. He does not allege
that Wods intentionally withheld information from or
m srepresented his situation to the Board. He has not shown that
Wods had an affirmative duty to provide information to the Board
about him absent a request fromthe Board. See Tex. Code Crim
Proc. Ann. art. 42.18 § 9 (West 1993). Mreover, Shivers,
himsel f, was entitled to contact the Board to request
reinstatenent of his parole. See Tex. Adm n. Code tit. 37,

8§ 145.71(b) (1) (1994). Thus, as the district court correctly
concl uded, Wods's alleged failure to act pronptly constituted,
at nost, negligence which does not inplicate the due process

cl ause. See Daniels v. Wllians, 474 U S. 327, 333-34, 106 S.

Ct. 662, 88 L. Ed. 2d 662 (1986). Accordingly, the district
court properly granted Wods's notion for summary judgnent.

AFFI RVED.



