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LUCI AN LEE SPANN, JR
Pl ai ntiff-Appellant,
vVer sus
L.W WOODS, \Warden of M Connel
Unit (fornmerly Warden of Price

Daniel Unit), in his individual
capacity, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(5:94 Cv 141 O

( August 16, 1995 )

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
GARWOOD, Circuit Judge:”
Plaintiff-appellant Luci an Lee Spann, Jr., (Spann) appeal s t he

district court's dismssal of his 42 U S.C. § 1983 suit for failure

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



to state a claimunder Fed.R Cv.P. 12(b)(6). W affirmin part
and vacate and remand in part.
Facts and Proceedi ngs Bel ow

On May 25, 1994, Spann, an inmate confined in the Price Dani el
Unit of the Texas Departnent of Crimnal Justice (TDCJ) in Snyder,
Texas, filed this section 1983 suit against various prison
officials, alleging that they failed to protect him from anot her
i nmat e whom t hey knew to be dangerous. The district court granted
Spann | eave to proceed in forma pauperis. In his pro se conplaint,
Spann al |l eges that, on May 30, 1992, Eager Brown (Brown), another
TDCJ inmate, stabbed himin the left eye with a pencil.? As a
result of the stabbing, Spann alleges that he has lost sight in his
|l eft eye, may require additional surgery to renove t he danaged eye,
and may | ose sight in his other eye. Spann all eges that Defendants
knew t hat Brown had a prior history of violence and nental problens
and that they were deliberately indifferent to Spann's safety by
failing to supervise and control Brown and to take necessary
precautions that would have prevented the attack. Spann al so
all eges that his eyesight in his |eft eye m ght have been saved if
prison officials had acted nore expeditiously in having him
transferred fromthe prison infirmary to the hospital.

The district court ordered Defendants to answer Spann's

conplaint and referred the case to a magi strate judge. On July 29,

In his conplaint, Spann states that Brown was indicted for
aggravated assault wth a deadly weapon for the stabbing,
eventual |y pleaded guilty, and was sentenced to twenty-five years
of inprisonnent, to be served consecutively with the fifty-year
term he was then serving.



1994, the nmagistrate judge ordered Defendants to produce Spann's
prison and nedical records and Brown's prison records. The order
stated that Defendants should provide Spann with a copy of these
docunent s. Def endants produced Spann's prison records and
furnished him with copies. Def endants submtted the remaining
files to the court under seal and did not disclose themto Spann;
t hese docunents included the Energency Action Center files for
Spann and Brown and the Unit Classification file for Brown. 1In a
Septenber 16, 1994, order, the nagistrate judge stated that
Def endants had not disclosed Brown's records to Spann and af f orded
Def endants the opportunity to file a notion seeking to hold Brown's
prison records in canera and under court seal. On Novenber 14,
1994, Defendants filed a notion attaching a redacted copy of the

Emergency Action Center files, deleting irrelevant, confidential,

or sensitive information. Def endants requested permssion to
provide Spann with a copy of the redacted files in lieu of
submtting it to the court for in canmera inspection. |In the sane

noti on, Defendants submtted Brown's Unit Classification file for
in camera inspection.?

On Novenber 18, 1994, the nmagistrate judge filed his report
and recommendati on. Based on his in canmera inspection of Brown's
prison records, the magi strate judge determ ned that nothing in the
records indicated that Brown "was ever involved in any sort of

vi ol ent or assaultive activity up to the tine he stabbed [ Spann] in

On Novenber 18, 1994, the nmagistrate judge issued an order
stating that the docunents submtted to the court for in canera
i nspection should be kept under seal.
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the eye with the pencil." Thus, the magistrate judge found that
Def endants had no actual or constructive notice of Brown's viol ent
propensities. The nmgistrate judge therefore concluded that
Spann's failure-to-protect claim should be rejected. The
magi strate judge al so determ ned that, based on his review of the
produced records, there was no evidence that prison officials
provided Spann with nedical treatnent in an untinely nmanner and
nmoreover, that nothing in the records supported Spann's all egation
that the eyesight in his left eye could have been saved even if he
had been transported to the hospital sooner. Accordi ngly, the
magi strate judge reasoned that Spann had failed to state a
deli berate indifference claim The nagistrate judge reconmended
that Spann's suit be dism ssed wthout prejudice pursuant to Rule
12(b) (6).

Spann filed obj ecti ons to t he magi strate j udge's
reconmendati on, which the magi strate judge overruled. On Decenber
9, 1994, the district court adopted the magistrate's report and
recommendati ons and di sm ssed Spann's suit w thout prejudice under
Rule 12(b)(6) for failure to state a claimfor relief. Spann filed
a tinely notice of appeal.

Di scussi on

W review de novo a district court's dism ssal under Rule
12(b)(6) for failure to state a claim Bl ackburn v. Gty of
Marshal |, 42 F.3d 925, 929 (5th Cr. 1995). W nust accept the
plaintiff's factual allegations as true. Cinel v. Connick, 15 F. 3d

1338, 1341 (5th Gir.), cert. denied, 115 S.Ct. 189 (1994). A Rule



12(b) (6) dismssal will not be affirnmed "unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his clai mwhich would entitle himtorelief.” Conley v. G bson, 78
S.C. 99, 102 (1957) (footnote omtted).

Def endants in this case never filed a notion to dismss or a
nmotion for summary judgnment, nor did they plead failure to state a
claimintheir answer. Nevertheless, the district court sua sponte
di sm ssed Spann's conplaint for failure to state a claimunder Rul e
12(b) (6), based on its review of the produced docunents. Because
the district court considered evidence beyond the pleadings in
di sm ssing Spann's suit, we nust construe the dism ssal as a sua
sponte grant of summary judgnent in favor of Defendants. Bal ogun
v. I.NS., 9 F.3d 347, 352 (5th Gr. 1993) ("[A] decision which
di sposes of a party's claimby reference to evidence from outside
of the pleadings is construed as a grant of sunmary judgnent.").?3

Fed. R CGv.P. 560 permts a district court to grant summary
j udgnent sua sponte, but only upon proper notice to the adverse
party. NL Industries, Inc. v. GHR Energy Corp., 940 F.2d 957, 965
(5th CGr. 1991), cert. denied, 112 S. C. 873 (1992); Arkwi ght-
Boston Mrs. Mut. Ins. Co. v. Aries Marine Corp., 932 F. 2d 442, 445
(5th Gr. 1991); see Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2554
(1986) ("[DJistrict courts are wi dely acknow edged to possess the
power to enter summary judgnents sua sponte, so long as the |osing

party was on notice that she had to cone forward with all of her

We note that, on the face of his conplaint, Spann alleges a
failure-to-protect claimsufficient to withstand di sm ssal under
Rule 12(b)(6).



evidence."). Wen granted sua sponte, summary judgnent i s governed
by Rule 56(c)'s requirenent of ten days notice and an opportunity
to respond. NL Industries, Inc., 940 F.2d at 965. Any reasonable
doubt about whet her Spann received notice that his entire case was
at risk of being dism ssed nmust be resolved in his favor. | d.
Here, the magi strate judge failed to give Spann any notice that he
was going to recommend what was, in effect, summary judgnent in
favor of Defendants. Likew se, the district court also failed to
gi ve Spann any noti ce before adopting the nagi strate judge's report
and reconmmendat i on and di sm ssing Spann's conplaint.* Accordingly,
we hold that the district court erred in granting summary j udgnment
sua sponte in favor of Defendants.

We do, however, affirm one aspect of the district court's
di sm ssal . The magi strate judge construed Spann's conplaint to
include a claim for deliberate indifference to serious nedica
needs. Inthe only reference to nedical treatnent contained in his
conplaint, Spann alleges "[t]here existed a possibility that had
the TDCJ-ID prison infirmary personnel or the naned defendants
herein acted nore expeditiously or rapidly, in having ne
transferred fromthe prison unit to the Cogdell Hospital, then ny

eye sight could possibly have been saved." At nost, Spann's

As the magi strate judge’s recommendati on did not purport to be
other than for a routine Rule 12(b)(6)dism ssal, and contained
nothing which mght alert the pro se Spann that he was being
af forded an opportunity to respond with “evidence” (and was at ri sk
if he did not) to what was being treated as a sumary judgnent
nmotion (rather than as an unconditional, formal recommendation for
di sm ssal), we conclude that the nmagi strate judge’s report does not
provide the requisite summary judgnent notice wunder all the
ci rcunst ances here.



allegations state a negligence claim and negligence is not
actionabl e under section 1983. Daniels v. Wllians, 106 S.C. 662
(1986); Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991)
(hol di ng that neither negligence, neglect, nor nedical malpractice
give rise to a section 1983 cause of action). W see no reason to
remand Spann's deliberate indifference claimand therefore affirm
this aspect of the district court's disnissal.?®
Concl usi on

For the foregoing reasons, we affirm the judgnent of the
district court on Spann's deliberate indifference claimbut vacate
the district court's judgnment on Spann's failure-to-protect claim
and remand for further proceedi ngs not inconsistent herewth.

AFFIRMED in part and VACATED and REMANDED in part.

Because we vacate the district court's dismssal of Spann's
failure-to-protect claim we need not consider his argunent that
Defendants deleted portions of Brown's file that would have
denonstrated his violent nature. Spann al so argues that Defendants
del eted portions of the Energency Action Center file that would
have supported his deliberate indifference to nedical needs claim
We do not consider this argunent because, as di scussed above, his
deli berate indifference claim as alleged in his conplaint, sounds
only in negligence.



