UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-11103
Summary Cal endar

CEMA PUGA,
Pl ai ntiff-Appellant,
VERSUS
THE TRAVELERS | NSURANCE COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:94-CV-48- 0

] (May 29, 1995)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM !

Appel | ant Genma Puga asserted nultipl e causes of acti on agai nst
her fornmer enployer, The Travel ers | nsurance Conpany (Travelers).
The district court granted sunmary judgnent in favor of Travelers
on all clains. Puga appeals only the court's dism ssal of her
discrimnation clains under Title VII of the 1964 Cvil Rights Act,
42 U.S.C. § 2000e-2 (1988). W affirm

BACKGROUND

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Travelers dismssed Puga, a senior claim specialist in
Travel ers' Lubbock, Texas office, in April 1993 as part of a
reduction-in-force (RIF). The R F caused the term nation of four
of the eight senior claim specialist positions at the Lubbock
office. The RIF was based on four criteria: (1) qualifications;
(2) specific experience; (3) abilities and strengths; and (4) total
conpany service. Abilities and strengths, the third and nost
subj ective factor, received double weight. O the ei ght enpl oyees,
five had a mnority background. O the four enployees renaining
after the RIF, three had a mnority background.?

Puga received four satisfactory ratings in her annual reviews
bet ween 1989 and 1992. Danny Wl lianms perfornmed three of the
reviews, and Conni e Hust performed the fourth one. Puga' s reviews
consistently descri be her as a diligent worker who handl es ext ernal
contacts well but needs inprovenent on working with fellow
enpl oyees. In Travel ers' 1992 revi ew, Ferguson, Drake, and Condren
recei ved above average ratings. The others received satisfactory

ratings.

2 Travelers assigned credits based on its criteria. The scores
and result of the RIF were as foll ows:

Mari |l yn Ferguson (bl ack) 3+4+6+3=16
Sherri Drake (white) 3+3+6+2=14
Nel da Rosal es (hi spani c) 3+2+6+2=13
I rma Garcia (hispanic) 3+3+4+3=13
Dar| ene Condren (white) 3+3+4+2=12
Sherry Wl fe (white) 2+2+4+3=11
CGCema Puga (hi spanic) 3+3+2+3=11
Ana Rodriguez (hispanic) 1+1+2+43= 7



Travel ers denied Puga a pronmotion in 1992 to the position of
claimrepresentative, which is four | evels higher than senior claim
specialist. Travelers filled the vacant position with an enpl oyee
who was a claimanalyst, which is the position inmedi ately bel ow
that of claimrepresentative. Travelers told Puga that the claim
anal yst position was a required prerequisite to obtaining the claim
representative position.

DI SCUSSI ON
W review a district court's grant of summary judgnent de

novo. Weyant v. Acceptance Ins. Co., 917 F.2d 209, 212 (5th Cr

1990). We consider all the facts contained in the sunmary judgnent
record and the inferences to be drawn therefromin the |ight nobst
favorable to the non-noving party. Id. In its ruling, the
district court dism ssed Puga's Title VIl clains because she failed
to nake out a prima facie case and, alternatively, failed to rebut
Travel ers' legitimte business reasons for acting as it did.

Puga does not attack the RIFitself as discrimnatory; rather,
she hinges her claim on the RIFs subjective factors and her
supervisor Wllians's allegedly discrimnatory conduct. |n other
wor ds, Puga contends that her scores on the subjective factors were
affected by Wllianms's conduct. To nake out a prinma facie case of
di scrim nation, Puga nmust show that she is a nenber of a protected
class, that she was qualified for the job, that she suffered an

adver se enpl oynent action, and that she was treated | ess favorably

than individuals not in a protected class. Waggoner v. Cty of

Garl and, 987 F.2d 1160, 1163-64 (5th Cr. 1993).



Concerning the RIF, Puga cannot show that she was treated | ess
favorably than non-mnorities. Both WIllianms and Hust, Puga's two
supervi sors, gave her simlar reviews and cited her weakness of
interacting with fell ow enpl oyees. This weakness caused Puga's | ow
score on the abilities and strengths factor, which resulted in her
| ow overal |l score. Ferguson, Drake, and Rosal es scored hi ghest on
abilities and strengths; Travelers retained all three after the
RIF. Ferguson is black, Drake is white, and Rosal es i s hispanic.
The enpl oyees who fared best on the nobst subjective factor of
Travelers' RIF criteria are equally diverse. Because Puga cannot
show that she was treated | ess favorably than non-mnorities, she
cannot prove a prim facie case of discrimnation for her
di scharge.?®

Puga al so conpl ai ns about her deni ed pronotion, for which she
can establish a prim facie case of discrimnation. Travel ers
responds that it denied the position to Puga because she had not
held the required prerequisite position of claim analyst. Puga
offers no evidence that Travelers' asserted reason for the
pronotion denial is pretextual. Therefore, we conclude that
sunmary judgnent was appropriate.?

CONCLUSI ON

3 Puga's various allegations of discrimnation on the part of
WIllians do not otherwi se suffice to establish a prim facie case
because they are neither connected to an adverse enpl oynent action
nor show a hostil e environment.

4 Puga wai ves her argunent concerning disparity in pay because she
does not argue this issue in her brief.

4



For the foregoing reasons, the district court's grant of
summary judgnent is

AFF| RMED.



