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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ANTHONY RAY JOHNSQON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:94-CV-0037-R) 3:92-CR-279-R))

] (May 29, 1995)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM !

Ant hony Ray Johnson appeal s the denial of his notion to reduce
his sentence. W affirm

Appel l ant plead guilty to a drug offense. 1In accordance with
the pl ea agreenent, the Governnent noved for downward departure of
six levels due to Appellant's cooperation. The sentencing court
granted the notion, departed dowward three additional |evels, and
sentenced Appellant to the mninumw thin the guideline range thus

produced, which was below the statutory m ni mum Johnson did not

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal. He filed this 8 2255 notion attacking the conpetence of
his counsel on nunmerous grounds and claimng that his plea was
i nvol unt ary. The district court denied his notion wthout a
heari ng.

Johnson's appel | ate argunents are sonmewhat confusing but, as
near as we can determ ne, he asserts on appeal that his counsel was
i neffective because: (1) he failed to object to sentencing errors;
(2) he had a conflict of interest; and (3) he failed to inform
Appel lant of his right to appeal. Johnson also contends that the
district court erredinrejecting his clains without an evidentiary
heari ng.

We test the ineffective assi stance of counsel clains under the

well known standards of Strickland v. Washi ngton, 466 U. S. 668

(1984) .

Johnson first argues that self incrimnating infornmation was
used to conpute the total amount of drugs attributable to him and
that his counsel failed to object to the calculation. He did not
raise this issue in the district court. It raises issues of |aw

and fact and, therefore, we do not consider it for the first tine

on appeal. Varnado v. Collins, 920 F.2d 320, 321 (5th Cr. 1991);
Black v. Collins, 962 F.2d 394, 401 (5th Cr.), cert. denied, 112

S.Ct. 2983 (1992).

Appel l ant al so argues that counsel failed to object to the
amount of cocaine which the district court attributed to him as
reasonably foreseeable in furtherance of the drug conspiracy. He

apparently believes that his base offense | evel was based on the



delivery of three or four tinmes 150 kil ogranms of cocaine. This is
a msconception. No 8 1B1.8 information was used to conpute his
base offense level and his level of 36 reflected the distribution
of between 50 and 150 kil ograns of cocai ne.

He states that counsel was ineffective because he failed to
object to a two level increase Appellant received for being the
supervi sor of a drug conspiracy. He does not argue this issue,

however, and the issue is thereby waived. Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993).

Appel  ants argunent that counsel had a conflict of interest
differs in this Court from that which he made to the district
court. Inthe district court his argunent was purely concl usional.
Here it is specific. Inthe district court he did not identify the
nature of the alleged conflict nor did he specify what adverse
consequences he suffered because of it. Thus, the district court
did not err by concluding that this claimrai sed no constitutional

i ssue. See United States v. Pineda, 988 F.2d 22, 23 (5th Gr.

1993). In addition, he has not shown in this Court how it
constituted an abuse of discretion for the district court not to
conduct a hearing on this claim

Finally, Appellant contends that counsel was ineffective for
failing to informhimof his right to appeal. However, he offers
no factual support for this contention. Wile failure to informa
defendant of rights to appeal may constitute ineffective
assi stance, the Appellant nust present nore than Johnson has

presented. Hi s conclusional statenent is directly rebutted by the



pl ea agreenent which strongly indicates that he was conpletely
i nfornmed about his rights of appeal. An evidentiary hearing is not
likely to produce any other information other than Johnson's
contention because it appears that defense counsel is deceased.
We find no error in any of the district court's concl usions
and findings and, therefore, the denial of Appellant's notion is

AFF| RMED.



