IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-11077
Summary Cal endar

DAVE GARDNER, Pl ai ntiff-Appellant,
ver sus
MARVIN T. RUNYON, JR,

Post nast er General US Post al
Servi ce, Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:93 Cv 1009 D)

( August 17, 1995 )
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM:

This pro se appeal arises froma wongful term nation action
and enpl oynent discrimnation action filed by Plaintiff-Appellant
Dave Gardner ("Gardner") against Defendant-Appellee Marvin T.
Runyon, Jr. ("Runyon"), Postmaster General of the United States
Postal Service. The district court found that the Adm nistrative
Law Judge's ("ALJ") decision upholding Gardner's discharge was

supported by substantial evidence and was not arbitrary or

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



capricious, that Gardner was afforded his due process rights in the
adm nistrative review of his discharge and that Gardner failed to
meet his burden of production wth regard to his race
di scrim nation claim to over cone Runyon' s | egitimate,
nondi scrimnatory reasons for discharging Gardner. W affirm

| .

After his discharge fromthe U S. Postal Service on February
4, 1992 for inproper conduct and failure to disclose his prior
crimnal offenses on his enploynent application, Gardner pursued
his adm nistrative renedies through an ALJ and the Merit System
Protection Board ("MSPB") on both the wongful termnation issue
and the discrimnation issue, and through the Equal Enploynent
Qpportunity Comm ssion ("EECC') on the discrimnation issue only.
The ALJ, the MSPB and the EECC rul ed agai nst Gardner.

Gardner then filed suit in federal court on My 24, 1993
alleging race discrimnation. Runyon filed a notion for summary
judgnent, and the district court granted the notion and di sm ssed
Gardner's conplaint with prejudice.

1.

Qur limted reviewof the decision of the MSPB al |l ows reversal
only if we find the actions of the MSPB to be:

(1) arbitrary, capricious, an abuse of discretion, or
ot herw se not in accordance with the |aw,

(2) obtained without procedures required by |l aw, rule,
or reqgul ation having been foll owed; or

(3) unsupported by substantial evidence;

except that in the case of discrimnation...the enployee

or applicant shall have the right to have the facts

subject to trial de novo by the review ng court.

5 US C § 7703(c). See diver v. US. Postal Service, 696 F.2d
2



1129, 1130-31 (5th Gr. 1983).

Wth regard to Gardner's Title VI claim of race
discrimnation, we find that, even assumng that Gardner
established a prim facie case, the district court correctly
concluded that Gardner failed to produce sufficient sumary
j udgnent evidence to rebut Runyon's legitimte, nondi scrimnatory
reasons for termnating his enploynent with the U S. Postal
Servi ce. Gardner's summary judgnent evidence, submitted to the
district court in an unsworn pleading, is insufficient and is based
on hearsay. See Ni ssho-Iwai Anerican Corp. v. Kline, 845 F.2d
1300, 1306 (5th Gr. 1988). Therefore, the district court was
correct to grant sunmary judgnent in favor of Runyon with respect
to Gardner's race discrimnation claim

Gardner's remai ni ng argunents chal | engi ng the findings of the
ALJ and the MSPB are also without nerit. Qur review of the
adm ni strative record reveals an overabundance of evidence to
support the decisions of the ALJ and the MSPB. Moreover, we find
that the findings are neither arbitrary nor capricious.

L1l
For the reasons articulated above, the judgnent of the

district court is AFFl RVED



