IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-11075
Summary Cal endar

H PCLI TO FLORES,

Petitioner- Appel | ant,

ver sus

WAYNE SCOTT, Director, Texas Dept. of
Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeals fromthe United States District Court
for the Northern District of Texas
(5:94-Cv-182-0Q)

(June 9, 1995)
Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Hipolito Flores appeals the denial of his state prisoner's
petition for habeas corpus relief brought pursuant to 28 U S. C

8§ 2254. Finding no error, we affirm

Flores was found guilty by a jury of indecency with a child

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



and sentenced to life inprisonnent. H s state conviction was
affirmed on direct appeal. Fl ores exhausted his state habeas
remedi es.

On June 15, 1994, Flores filed the instant petition, asserting
that his appellate counsel had been ineffective for failing to
raise ineffective assistance of trial counsel on appeal because
trial counsel failed to object to the use of extraneous offense
evi dence, | eadi ng questions, and hearsay evidence. This assertion
questioned the effectiveness of both trial and appell ate counsel.

Respondent filed an answer on August 18, 1994. On Cctober 21,
1994, the magistrate judge issued his findings, conclusions, and
recommendation that the petition be dismssed with prejudice.
Anmong ot her things, the nmagi strate judge found that the extraneous
of fense evi dence was adm ssi bl e under Texas | aw and that the cl ai ns
of ineffective assistance were unsupported by any specific
references to the record.

Flores objected to this recomendation, citing specific
instances in the record to support his clainms. The district court
adopt ed the recommendation of the nmagistrate judge, noting that

there are no particulars in sone instances with regard to

the clains of ineffective assistance of counsel set out

in the Petition presented to this Court. 1In his Qbjec-

tions the Petitioner alleges these necessary facts were

set out in sone of his State Court Applications for a

Wit of Habeas Corpus. The Petitioner has filed no

Motions with this Court seeking | eave of Court to anend

his present pleadings so as to incorporate in them what

he alleges to be sufficient pleadings to sustain a

consideration of his clains of i neffective assi stance of
counsel on the nerits.



.

A
Fl ores argues that his appellate counsel was ineffective for
failing to assert that trial counsel should have chall enged the
testi nony regardi ng his extraneous of fenses. Flores nust showt hat
"the neglected clains would have had a reasonabl e probability of

success on appeal ." See Duhanel v. Collins, 955 F. 2d 962, 967 (5th

Cr. 1992). To prevail on an ineffective-assistance-of-counse
claim Flores nust have denonstrated that his trial attorney's
performance was deficient and that the deficient perfornmance
prejudi ced his defense. Strickland v. WAshington, 466 U S. 668,
687 (1984).

Fl ores al so argues that his trial attorney was i neffective for
failing to object to the victims testinony of repeated sexua
abuse. Flores contends that this testinony was inadm ssible
evi dence of unadjudi cated extraneous offenses and that the trial
court instructed the prosecutor not to question the victim about
ext raneous of fenses. Id. In Flores's direct appeal, the Texas
Court of Appeals found that any objection to this evidence had been

wai ved because no objection had been made. See Flores v. State,

No. 08-91-00343-CR, slip op. at 6-7 (Tex. Ct. App. Oct. 28, 1992)
(unpubl i shed).

The appeals court specifically noted that the trial court
properly could have admtted the extraneous-act evidence because
its probative val ue outwei ghed any prejudicial effect. 1d. at 7.

"We note that under the appropriate circunstances, evidence of



distinctively simlar sex acts commtted by the sanme actor agai nst
the same mnor victimis, as a general proposition, highly rel evant
toillustrate the actor's unnatural attention toward the conpl ai n-
ant." |d. at 7 n.8. As the evidence could have been admtted,
Fl ores cannot showthat his attorneys' perfornmance was deficient or
that he suffered any prejudice fromthe failure to object or to

rai se the i ssue on appeal. See McCoy v. Lynaugh, 874 F.2d 954, 963

(5th Gr. 1989) (holding that attorney's performance not deficient

for failing to make a futile objection).

B
Fl ores argues that the district court abused its discretionin
hol ding himto the sane standard as it would hold an attorney. The
district court found that Flores did not seek to anmend his
conplaint to include specific record citations to support his
clains for ineffective assistance of counsel for failure to object
to leading questions and hearsay testinony at trial. Pro se

pl eadi ngs nmust be liberally construed. Haines v. Kerner, 404 U S.

519, 520 (1972).

In some contexts, issues raised for the first tinme in
objections to the nagi strate judge's report and reconmendation are
not properly before the district court and need not be addressed.

United States v. Arnstrong, 951 F.2d 626, 630 (5th Gr. 1992). 1In

this case, however, the issue of ineffective assistance of counsel
for failure to object to | eadi ng questi ons and hearsay evi dence was

raised in the original petition, but was only fleshed out by



specific allegations and record citations in the objections to the
magi strate judge's report. Flores contends that the district court
should have allowed him to anend his conplaint to include these
ref erences.

Because of the timng, Flores's attenpt to anend the ori gi nal
petition nust have been done with | eave of the district court. See
FED. R CGv. P. 15(a). "Rule 15(a) instructs that "|eave shall be

freely given when justice so requires."" Wi taker v. Gty of

Houston, 963 F.2d 831, 836 (5th G r. 1992). This court's "review
of the district court's denial of |eave to anmend under 15(a) is
limted to determ ning whether that court's action constituted an
abuse of discretion.” 1d. In ruling on a permssive notion to

n>

anend, the district court may consi der undue del ay, bad faith or
dilatory notive on the part of the novant, repeated failure to cure
deficiencies by anendnents previously allowed, undue prejudice to
the opposing party by virtue of allowance of the anendnent, [and]

futility of the anendnent.'" [d. (quoting fromFoman v. Davis, 371

U S 178, 182 (1962)).

Al t hough the district court did not nake a specific attenpt to
have Flores cite the record to support his clains, it does not
appear that the court abused its discretioninfailingliberally to
construe Flores's objections as a notion for |eave to anend the
conpl ai nt. Flores had been alerted by the respondent’'s answer
that his petition did not contain specific factual support for the
clains of ineffective assistance for failure to object to | eading

questions and hearsay testinony at trial. Prior to the answer, the



magi strate judge warned Fl ores that he woul d not construe argunents
made in a brief or a reply brief as a supplenent to the clains
asserted or factual support for those clains contained in the
original petition. Fl ores chose not to seek perm ssion of the
district court to supplenent his clains; rather, he argued that
such a supplenent was not necessary, and he did not give any
specific facts until the magistrate judge recomended di sm ssing
his petition.

It al so appears that allow ng the anmendnent woul d have been
futile. Flores cited to the record to show that the prosecutor
i nproperly asked the victimleadi ng questions during the testinony
regarding the offense. This denonstrates neither an evidentiary
error nor a substantial and injurious effect on the verdict. Under
Texas law, a trial court may, in its discretion, permt |eading
questions during the exam nation of a child conplainant in sexual

abuse cases. See Unl v. State, 479 S.W2d 55, 57 (Tex. Cim App.

1979). A fair reading of the questions in the context of the trial
shows that the trial court permtted the |eading of the ten-year-
old witness. It is likely that counsel viewed constant objections
to |l eading as a poor trial strategy.

Wth respect to the claim that counsel did not object to
hearsay testinony, the record cite given by Flores occurred during
a pre-trial hearing, outside the presence of the jury. The purpose
of this hearing was to determ ne whether the wtness, |nelda
Chavez, was the first person whomthe victimhad told of the crine.

In this context, what the victimsaid was not hearsay, because it



was not presented to establish the truth of the victinls statenent,
but rather only to show that she nade the statenent. The district
court did not abuse its discretion in not construing Flores's
objections to the magi strate judge's recommendation as a notion to
amend.

Flores has nmade an identical argunent with respect to his
allegation that his trial counsel was ineffective for failing to
object to the prosecutor's opening statenent and that appellate
counsel was ineffective for failing to raise the point on appeal.
Unli ke the issues of ineffective assistance of counsel for failure
to object to | eading questions and hearsay testinony, the issues
related to inproper argunent were not raised in the original
petition. Fl ores did not assert inproper opening statenents, but
only nmade a general reference to "many inproper comments by the
prosecutor to the jury." H's references to the other issues of
ineffective assistance were nuch nore specific, and the above
statenent appears to have related to those other nore specific
clains. The clains related to i nproper opening argunents were new
clains presented for the first tinme in the objections to the
magi strate judge's report. The 1issues, therefore, were not
properly before the district court and need not be addressed.
Arnmstrong, 951 F.2d at 630.

AFFI RVED,



