IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-11006
Conf er ence Cal endar

EMANUEL VI NCENT THOVAS,

Pl ai ntiff-Appellant,
vVer sus
MARY SCHERER, Officer, ET AL.,

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:94-CV-649-Y
~(March 22, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
Emanuel Vincent Thomas filed a civil rights action agai nst

Mary Scherer, the prelimnary hearing officer in his parole
revocati on proceedi ng, and Eva Wl son Craddock, his parole
officer. He alleged that Scherer and Craddock violated his
rights to due process in recomendi ng that his parole be revoked
because a panel consisting of three nenbers did not vote to
revoke his parole, the hearing officer was unqualified to conduct

a revocation hearing because the officer permtted hearsay

testinony and relied on the testinony in her decision to revoke

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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parol e, and his parole revocation was based on fel ony charges
that were | ater di sm ssed.

Thomas argues that the district court erred in classifying
his case as an application for habeas corpus and dismssing it
for failure to exhaust state renedies. |In order to recover
damages for harm caused by actions whose unl awful ness woul d
render a conviction or sentence invalid, the plaintiff nust prove
that the conviction or sentence was reversed on appeal, expunged
by executive order, declared invalid by a state tribunal
aut hori zed to nmake such determ nations, or called into question
by a federal court's issuance of a wit of habeas corpus. Heck

V. Hunphrey, Uus _ , 114 S. . 2364, 2372 (1994). Thonas

has not pursued his habeas corpus renedi es; however, we resolve
the question of absolute inmunity before reaching a Heck anal ysis
because absolute imunity is properly viewed as inmunity from

suit rather than a nere defense to liability. Boyd v. Biggers,

31 F.3d 279, 284 (5th Gr. 1994).
Thomas received a prelimnary hearing as part of his parole
revocation proceeding to determ ne probable cause to detain him

pendi ng the decision whether to revoke. See Ex parte Nelson, 815

S.W 2d 738, 738-39 (Tex. Crim App. 1991) (citing 37 Tex. Adm n.
Code 8§ 145.46 and 145.50 (Supp. 1991)):;: see al so Morrissey V.

Brewer, 408 U.S. 471, 485 (1972) (due process requires that a
prelimnary hearing be held "to determ ne whether there is
probabl e cause or reasonable ground to believe that the arrested
parol ee has commtted acts that would constitute a violation of

parole conditions"). In her capacity as the hearing officer,
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Scherer participated in the quasi-judicial activity of revoking

parol e, affording her absolute immunity from damages. See Wlter

v. Torres, 917 F.2d 1379, 1383 (5th Gr. 1990). Craddock,

Thomas' probation officer, is also absolutely imune fromsuit.
"[When a prosecutor or probation officer provides information
relevant to sentencing or recommends a sentence, they are clearly

perform ng prosecutorial or quasi-judicial acts." Johnson v.

Kegans, 870 F.2d 992, 997 (5th Gr.), cert. denied, 492 U S 921

(1989); see Walter, 917 F.2d at 1383.

Thomas argues that the Texas Board of Pardons and Parol es
did not follow proper procedure in revoking his parole. Thonas
did not nane the Board nenbers as defendants in his conplaint and
the nature of his allegations of inproper procedures is unclear.
However, Thonas' allegations concern the Board nenbers' decision
to revoke his parole and not their adm nistrative functions. See
VWalter, 917 F.2d at 1384. Therefore, it is not necessary to
remand to the district court to permt Thomas to anmend his
conpl ai nt because the nenbers of the Board are absol utely i mmune
fromsuit in performng their adjudicative function in individual
parol e decisions. |d.

To the extent that Thomas seeks equitable relief, his claim
also fails. The gravanen of Thomas' conplaint is that his parole
was revoked in violation of due process, which calls into
question the fact of his confinenent. The relief that he seeks
is release on appeal, and his renedy lies in a petition for
habeas corpus. See Heck, 114 S. C. at 2372.

AFFI RVED,



