IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10984
Summary Cal endar

United States of Anmerica,
Pl ai ntiff/Appell ee,
ver sus
Billy Del bert D ckey,
Def endant / Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(1:93-CV-167 (1:91-CR-004))

(June 15, 1995)

Bef ore JOHNSON, HI GA NBOTHAM and SM TH, Circuit Judges.”’
JOHNSON, G rcuit Judge:

Federal prisoner, alleging that his trial counsel was
constitutionally ineffective for various reasons, filed a Mdtion to
Vacate, Set Aside, or Correct his sentence pursuant to 28 U S.C. 8§
2255. Wthout holding an evidentiary hearing, the district court
denied relief. Finding that sone of prisoner's contentions warranted
a hearing, we AFFIRM in part, VACATE in part and REMAND.
| . FACTS AND PROCEDURAL HI STORY

Billy Del bert Dickey was naned in a twel ve-count cri m nal

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



conplaint along with el even other co-defendants. The charges stenmmed
fromthe defendants' all eged manufacture, possession and distribution
of met hanphetam ne and from possession of firearnms during those drug

trafficking offenses. On March 4, 1991, a plea agreenent was reached
wherein the governnent agreed to dismss all of the counts in the

i ndi ctment except the first count. This was a charge for conspiracy

to manufacture, to possess with intent to distribute and distribution
of one kilogramor nore of nethanphetam ne.!?

Pursuant to the agreenent, Dickey was debriefed by the
prosecutor and other federal officers. At that debriefing, the
prosecut or questioned D ckey about gl assware a co-conspirator had
pur chased whi ch was shipped fromFlorida to Texas. After the
debriefing, the prosecutor inforned Dickey that he could file a
charge of noney | aundering based on the financial transaction
concerning the glassware shipped fromFlorida to Texas. Dickey
objected to this new charge. However, Dickey's attorney, after he
had conferred with the prosecutor, counseled D ckey that he would
have to plead guilty to the noney | aundering count to finalize the
agreenent. Dickey acceded and thus Di ckey was convicted of the
conspi racy count and one count of noney | aunderi ng.

The court sentenced Dickey to 155 nonths of inprisonnment on each
count, to be served concurrently. Additionally, the Court inposed a
five-year term of supervised rel ease and a speci al assessnent of

$100. Dickey did not appeal.

! The inclusive dates of this conspiracy were January 1,
1990, through and including January 4, 1991.
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On Novenber 9, 1993, Dickey filed a Mdtion to Vacate, Set Aside
or Correct Sentence pursuant to 28 U S.C. 8§ 2255. In the notion,
Dickey alleged that his trial counsel was ineffective because he
failed to investigate whether his conviction was based upon dextro-
met hanphet am ne or | evo- net hanphetam ne, failed to object to the use
of the anended version of 21 U S.C. § 841 as an ex post facto
vi ol ation, and erroneously advised Dickey to plead guilty to the
nmoney | aunderi ng count because the information regarding that count
was obtained in violation of the plea agreenent. Further, in a
suppl enent al pl eadi ng, Di ckey argued that his counsel was ineffective
for failing to file a notice of appeal. The matter was referred to a
magi strate judge who, w thout holding any hearing, reconmended that
Dickey's claimfor relief be denied. The district court adopted this
recommendati on and denied the notion. D ckey now appeal s.

1. DI SCUSSI ON

A | nef fective Assistance of Counsel Standard

In his brief to this Court, D ckey nakes several argunents al
of which are couched in terns of ineffective assistance of counsel.
To obtain relief under § 2255 based on ineffective assistance of
counsel, a defendant nust show not only that his attorney's
performance was deficient, but also that the deficiencies prejudiced
the defense. United States v. Smth, 915 F.2d 959, 963 (5th Gr.
1990); Strickland v. Washington, 466 U S. 668, 687, 104 S.C. 2052,
2064 (1984). |If proof of one elenent is |acking, we need not exam ne
the other. Kirkpatrick v. Blackburn, 777 F.2d 272, 285 (5th Gr.
1985), cert. denied, 106 S.Ct. 2907 (1986).



In order to show that his counsel's performance was
constitutionally deficient, a convicted defendant nust show that his
counsel's representation "fell below an objective standard of
reasonabl eness."” Darden v. Wainwight, 477 U S. 168, 184, 106 S. Ct
2464, 2473 (1986). In evaluating such clains, this Court indulges in
a "strong presunption” that counsel's representation fell "within the

w de range of reasonabl e professional conpetence,” Bridge v. Lynaugh,
838 F.2d 770, 773 (5th Cr. 1988), and the defendant nust overcone
the presunption that the chall enged acti on m ght be consi dered sound
trial strategy. Strickland, 104 U S. at 2065. The prejudi ce prong
of Strickland requires a showng that "there is a reasonabl e
probability that, but for counsel's unprofessional errors, the result
of the proceedi ng woul d have been different."2 1d. at 2068.

B. Breach of Plea the Agreenent

In his first point of error, D ckey argues that his counsel was
i neffective because he erroneously advised Dickey to plead guilty to
one count of noney |aundering. Dickey maintains that the plea
agreenent proffered by the governnent contained only the conspiracy
charge, and a promse that any self-incrimnating information
provi ded by Dickey pursuant to the agreenent would not be used as a
basis for further prosecution. He contends that the governnent then

obt ai ned the information regardi ng the noney | aunderi ng of fense

during his debriefing pursuant to the plea agreenent, and used that

2 In the context of a guilty plea, a defendant nust show
that there is a reasonable probability that, but for counsel's
unpr of essi onal errors, he would not have pled guilty and would
have insisted on going to trial. Hill v. Lockhart, 474 U S. 52,
59, 106 S.Ct. 366, 370 (1985).



information in violation of the plea agreenent. Thus, D ckey
contends that the agreenent was breached and that his attorney's

i neffective assistance in advising himto plead guilty and in failing
to hold the governnent to the plea agreenent rendered his plea

i nvol unt ary.

The governnent counters by arguing that the agreenent was not
breached because all of the information needed to prosecute D ckey
for noney | aundering was known to the governnent prior to the plea
agreenent. To establish this, the governnent provided the joint
affidavit of two special agents which detailed the investigative
steps taken by the agents and identified when they discovered each
pi ece of information necessary for the noney |aundering charge.
Relying on this affidavit, the district court, w thout hol ding any
evidentiary hearing, denied D ckey's notion.

A district court may dismiss a section 2255 notion wthout a
hearing if "the notion, files, and records of the case conclusively
show that the prisoner is entitled to no relief.” United States v.
Bart hol omew, 974 F.2d 39, 41 (5th Gr. 1992) (citation omtted).

In this case, there is a contested fact issue as to whether the plea
agreenent was breached. The governnent seeks to resolve that
contested issue by resort to the affidavit of the two special agents.
However, in section 2255 cases, contested issues of fact nay not be
deci ded on the basis of affidavits alone unless the affidavits are
supported by other evidence in the record. United States v. Hughes,
635 F.2d 449, 451 (1981); Owens v. United States, 551 F.2d 1053, 1054
(5th Gr.), cert. denied, 98 S.C. 155 (1977).



No other evidence in the record supports the facts set out in
the affidavit. Al that the record reveals is that there was no
nmoney | aundering charge before the debriefing pursuant to the plea
agreenent and that there was imedi ately afterward. These facts
rai se the question of whether information fromthe debriefing was
used in formul ating the noney | aundering charge. W concl ude that
t he governnent should not be able to answer that question with
evidence froman affidavit that D ckey cannot test by cross-
exam nation. Thus, as this issue cannot be resolved on the basis of
the record, we find that D ckey was entitled to a hearing on this
i ssue.

C. What Type of Met hanphetam ne?

Di ckey argues that his counsel was ineffective for failing to
investigate the differences between the two types of nethanphetam ne-
- dext r o- net hanphet am ne (d-neth) and | evo- net hanphetam ne (| -neth).
As the punishnments under the Sentencing CGuidelines based on d-neth
are greater than the punishnments based on | -neth, D ckey argues that
his counsel was deficient for failing to require the governnment to
meet its burden of establishing that D ckey's offense invol ved the
nore potent type of nethanphetam ne for which he was sentenced.
Nowher e does Di ckey ever contend, however, that the substance

involved in his offense was, in fact, |-meth as opposed to d-neth.?3

3 Moreover, it seens clear that the substance was d-neth.
Dickey admtted in his factual resunme that he manufactured
met hanphet am ne usi ng phenyl acetone. He also admtted to his
probation officer that he used nethylam ne. According to the
affidavit of Don Taylor, a crimnalist for the Texas Depart nment
of Public Safety and an expert in forensic chem stry, when
met hanphet am ne i s manufactured using both of these chem cals the
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In United States v. Acklen, 47 F.3d 739, 743 (5th Cr. 1995),
this Court determned that a habeas petitioner's nere concl usory
all egation that "conclusive evidence" exists that the nethanphetam ne
i nvol ved was actually |-nmeth as opposed to d-neth was not sufficient
to establish that, or even put in genuine issue whether, the
subst ance was | -neth, absent which no prejudice can be shown. In
this case, Dickey has not even alleged that the substance was |-neth.
Thus, he cannot show the prejudice needed to obtain relief for
i neffective assistance of counsel. See Smth, 915 F.2d at 963.
Hence, his claimnmnust fail.

d. Ex Post Facto

In this point of error, Dickey contends that his counsel was
ineffective for failing to object to his being sentenced under the
amended version of 21 U.S.C. 8 841 (anended effective Novenber 29,
1990) rather than the version that was in effect at the tinme he was
arrested on Novenber 16, 1990.% Dickey argues that he woul d have

received a nore favorabl e sentence under the version of the statute

end product will always contain d-neth.

4 Prior to the 1990 anendnent, the United States Code
provided two different penalties for the sane offense. United
States v. Kinder, 946 F.2d 362, 367 (5th Cr. 1991), cert.
denied, 112 S. C. 1677 (1992). Section 841(b)(1) (A (viil)
provided for a sentence of 10 years to life if the offense
i nvol ved at | east 100 grans of nethanphetam ne, or at |east 100
grans of a m xture containing nmethanphetam ne. Section
841(b) (1) (B)(viii) provided for a sentence of only 5 to 40 years
if the offense involved at |east 10 granms of nethanphetam ne, or
at least 100 grans of a m xture containi ng nethanphetam ne. This
duplication was a clerical error that was corrected by an
amendnent that went into effect on Novenber 29, 1990. 1d. This
correction anended subsection (A)(viii) by substituting 1
kil ogram (1000 grans) in place of the 100-gram m xture provision.
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in effect at the time of the comm ssion of his offense and thus to
sentence hi munder the nore onerous provisions of the |ater-anended
statute violates the Ex Post Facto Clause. See United States v.
Bernea, 30 F.3d 1539, 1577 (5th G r. 1994), cert. denied, 115 S. C
1113 (1995) (an increase in sentence based on an anendnent effective
after an offense is commtted would be a clear violation of the Ex
Post Facto C ause).

The difficulty with Dickey's argunent, though, is that he was
convicted of conspiracy. Conspiracy is a continuing offense and, if
there is evidence that the conspiracy continued after the effective
date of the anmendnent, the Ex Post Facto Clause is not violated by
sentenci ng under the anmendnent. 1d.; United States v. Wite, 869
F.2d 822, 826 (5th Gir.), cert. denied, 109 S.Ct. 3172 (1989). In
this case, Dickey pled guilty to a conspiracy running from January 1,
1990, through and including January 4, 1991--beyond the effective
date of the anmendnent to section 841. Thus, Di ckey can avoid use of
t he anended statute only if he can show that he withdrew fromthe
conspi racy before Novenber 29, 1990. Bernea, 30 F.3d at 1578.

The only thing in the record suggesting that D ckey was no
| onger in the conspiracy was his arrest on Novenber 16, 1991.
However, ordinarily, a defendant is presuned to continue invol venent
in a conspiracy unless that defendant makes a substantial affirmative
show ng of w thdrawal, abandonnent, or defeat of the conspiratorial
purpose. United States v. HIl, 42 F.3d 914, 917 (5th Cr. 1995);
United States v. Puig-Infante, 19 F. 3d 929, 945 (5th Gr.), cert.
denied 115 S. Ct. 180 (1994); United States v. Branch, 850 F.2d 1080,



1082 (5th Cir. 1988), cert. denied, 109 S.Ct. 816 (1989). To
w thdraw from a conspi racy, a defendant bears the burden of
denonstrating that he has conmtted "[a]ffirmative acts inconsistent
with the object of the conspiracy [that are] communicated in a manner
reasonably cal cul ated to reach coconspirators.” United States v. US
Gypsum Co., 438 U. S. 422, 464, 98 S. Ct. 2864, 2887 (1978). A
defendant's arrest and incarceration are not affirmative acts on the
part of the defendant that, by thenselves, constitute w thdrawal or
abandonnent. Puig-Infante, 19 F.3d at 945. Moreover, D ckey has
of fered no other evidence to show that he had withdrawn fromthe
conspiracy prior to Novenber 29, 1990. Thus, as it was proper for
the district court to sentence D ckey under the anended version of
section 841, Dickey's attorney was not deficient for failing to
guestion that action.

e. Failure to File a Notice of Appeal

Finally, D ckey contends that he received ineffective assistance
of counsel because his attorney failed to file a notice of appeal
when Dickey requested that he do so. According to Dickey, his
counsel told himthat he could not appeal, that the issue he wanted
to appeal had no nerit, and that he was no | onger representing
Di ckey.

In Penson v. Chio, 488 U.S. 75, 88, 109 S. . 346, 354 (1988),
the Supreme Court distinguished between two types of denial of
ef fective assistance of appellate counsel: first, when the deficiency
consists of the failure to raise or properly argue certain issues on

appeal, and second, when there has been actual or conplete denial of



any assistance of appellate counsel. The first type of case requires
a showi ng of Strickland prejudice. Sharp v. Pucket, 930 F.2d 450,
452 (5th Gr. 1991). In the second type of case, though, where the
defendant is actually or constructively denied any assi stance of
counsel, prejudice is presuned. |d.

The District court herein denied relief on this issue because it
determ ned that D ckey had failed to show sufficient prejudice.
However, we conclude that Dickey's contention does not fall under the
first type of case where prejudi ce nust be shown. Dickey is not
arguing that his counsel failed to raise or properly argue certain
i ssues on appeal. Instead, Dickey is arguing that he was conpletely
deni ed the assistance of counsel because, despite his request, his
attorney failed to file a notice of appeal. This claimwould cone
under the second type of case where prejudi ce should be presuned.

See United States v. G pson, 985 F.2d 212, 215 (5th Cr. 1993) (If
petitioner can show that the ineffective assistance of counsel denied
himthe right to appeal, then he need not further establish any
prejudice as a prerequisite to habeas relief).

| ndeed, the failure of counsel to tinely file an appeal upon the
request of the defendant would normally constitute ineffective
assi stance of counsel entitling the defendant to post-conviction
relief in the formof an out-of-tine appeal. Barrientos v. United
States, 668 F.2d 838, 842 (5th Cr. 1982). That relief is not
automatic, though. The defendant nust have conmunicated his
intention to exercise his right to appeal to his attorney. Childs v.

Collins, 995 F.2d 67, 69 (5th Cr.) ("The duty to perfect an appeal
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on behalf of a convicted client does not arise on conviction, but
when the client makes known to counsel his desire to appeal the
conviction."), cert. denied, 114 S.C. 613 (1993).

It is not clear fromthe record in this case, however, that
Di ckey clearly communi cated to his attorney that he desired to
appeal . ° Thus, we conclude that the district court should have
granted a hearing to determne this issue.
[11. CONCLUSI ON

W AFFIRM the district court's denial of relief as to whether
Di ckey was properly sentenced under the anended version of 21 U S. C
8§ 841 and as to whether he was properly sentenced for an of fense
i nvol ving d-nmeth. However, we VACATE the judgnent of the district
court as to whether Dickey's counsel was ineffective for failing to
hold the Governnent to the terns of the plea agreenent and for
failing to file a notice of appeal and we REMAND this case to the

district court for an evidentiary hearing on those issues.

> In fact, Dickey's counsel provided an affidavit stating
that at no tinme did M. Dickey request that he perfect an appeal
for D ckey.
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