IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10976
Conf er ence Cal endar

Rl CHARD O HESTER,
Pl ai ntiff-Appellant,
ver sus

WLLIAM B. DONAHOO, SHERI FF,
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas

USDC No. 6:94-CV-050

(January 26, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,

Circuit Judges.
PER CURI AM *
The record does not indicate whether Richard O Hester was a

convicted prisoner or a pretrial detainee at the tinme of an
al |l eged delay and denial of nedical care by jail officers. |If he
was a convicted prisoner, he nmust allege deliberate indifference
to his serious nedical needs constituting an unnecessary and

wanton infliction of pain in violation of the Ei ghth Anendnent.

Wlson v. Seiter, 501 U S 294, 296-97, 111 S. C. 2321, 115 L

Ed. 2d 271 (1991); Estelle v. Ganble, 429 U S. 97, 104-05, 97 S

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Ct. 285, 50 L. Ed. 2d 251 (1976). Under the Due Process { ause
of the Fourteenth Anendnent, "pretrial detainees are entitled "to
reasonabl e nmedical care unless the failure to supply it is

reasonably related to a legitimate governnent objecti ve.

Fields v. Gty of South Houston, 922 F.2d 1183, 1191 (5th G

1991) (quoting Jones v. Dianbnd, 636 F.2d 1364, 1378 (5th Gr.)

(en banc), cert. dismssed, 453 U S. 950 (1981)).

Hester alleges that a jail officer nade a tel ephone call to
the doctor, who prescribed treatnent. The defendants carried out
the doctor's instructions. Nothing indicates that the doctor,
whom Hester did not sue, determ ned that any foll ow up was
necessary. The jail officers' deference to the doctor's
di agnosi s by tel ephone and their execution of the doctor's
instructions are not evidence of deliberate indifference or
unr easonabl eness.

Hester also alleged that the defendants del ayed several days
before calling the doctor. Delay that results in substanti al

harmis evidence of deliberate indifference. Mendoza v. Lynaugh,

989 F.2d 191, 195 (5th Gr. 1993). As Hester did not allege that
his condition worsened during the delay, an Ei ghth Anendnent
claimon this point is not stated. Additionally, we can surm se
fromthe doctor's apparent determ nation that seeing Hester was
unnecessary and from Hester's making no all egati on of worsening
of the condition during the delay that the delay was not
unr easonabl e.

Nothing in Hester's brief indicates that a hearing or a

guestionnaire woul d have devel oped a viable claim See Spears v.
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MCotter, 766 F.2d 179 (5th Gr. 1985). W have not considered
facts that Hester alleges for the first tinme on appeal. See

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th GCr. 1991). W hold

that the district court did not abuse its discretion in
di sm ssing Hester's conplaint as frivolous. 28 U S.C. § 1915(d);
Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993).

AFFI RVED.



