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PER CURI AM *

MIton Lynch was convicted by a jury of conspiracy to
distribute and possess with intent to distribute cocaine and
distribution of cocaine and is serving a 188-nonth term of
i npri sonment . In his federal habeas petition, he challenged
several aspects of his counsel's effectiveness and the trial

court's alleged failure to transcri be the suppressi on hearing. The

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



district court denied relief on these clains. Finding noerror, we
affirm

Lynch contends his counsel was ineffective in that he:
(1) failedto file a petition for wit of certiorari to the Suprene
Court; (2) failed to object to the adm ssion of co-conspirator
Carla McDonald's testinony or to raise the issue on appeal; and
(3) failed to object to the sufficiency of the evidence, or to
rai se the i ssue on appeal.

To prevail on a claim of ineffective assistance of
counsel, a defendant nust show (1) that his counsel's performance
was deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

his defense. Strickland v. Washington, 466 U S. 668, 689-94

(1984). To show Strickl and prejudi ce, a defendant nust denonstrate

that counsel's errors were so serious as to "render[] the result of
the trial wunreliable or the proceeding fundanentally wunfair."

Lockhart v. Fretwell, 13 S. C. 838, 844 (1993). "Unreliability or

unfairness does not result if the ineffectiveness of counsel does
not deprive the defendant of any substantive or procedural right to
which the law entitles him" Id. at 844. In evaluating such
clains, the court indulges in "a strong presunption” that counsel's
representation fell "within the wde range of reasonable
pr of essi onal conpetence, or that, under the circunstances, the
chal l enged action "mght be considered sound trial strategy.'"

Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr. 1988) (citation




omtted). A failure to establish either deficient performance or
prejudi ce defeats the claim Strickland, 466 U S. at 697.

A. Failure to File Petition for Wit of Certiorari

Lynch first contends that his counsel was ineffective in that
he failed to file a petition for wit of certiorari despite his
request that counsel do so. Ehether or not counsel was seriously

deficient for not filing a petition for certiorari Lynch had to

show that he was prejudiced by the failure to file. This he has
not done and cannot do. Hi s direct appeal raised only an issue
whet her evidence seized from a conpanion at DFW Airport in
Decenber, 1987 should have been admtted. The Fifth Grcuit
affirmed the trial court's factual findings in a brief, unpublished
opinion. The likelihood that Lynch's case woul d have been granted
certiorari, much |less been reversed, is nil.

B. Failure to Opbject to Adm ssion of MDonald's
Test i nony

Lynch next contends that his counsel was ineffective in

that he failed to object to the adm ssion of MDonald' s testinony
and failed to raise this issue on appeal. In particular, Lynch
contends that McDonal d's testinony i s inadm ssible under the "fruit
of the poisonous tree" doctrine because it was obtained as the
result of an allegedly illegal arrest. |d.

Lynch's allegation is factually inaccurate. Counsel for
both Lynch and a co-defendant filed notions to suppress all of the
evidence obtained as a result of the allegedly illegal search of
t he car and subsequent arrest, including McDonal d' s testinony. The
trial court ruled that each defendant woul d receive the benefit of
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any notions or objections filed by the other defendant. After a
hearing, the trial court determ ned that the search of the car and
sei zure of the cocaine in the brown bag was unreasonabl e because
the bag was not in plain view. Because the unconstitutional search
|l ed to the subsequent arrest of MDonald, the trial court limted
McDonal d's testinony to the events leading up the arrest. Id.
Because the trial court had already |imted MDonal d' s testinony,
any further objection to the adm ssion of MDonald' s testinony by
Lynch's counsel woul d have been unsuccessful .

The magi strate judge correctly determned that Lynch's
counsel was not ineffective for failing to appeal this issue
because the i ssue | acks nerit. The nagistrate judge expl ai ned t hat
the fruit of the poisonous tree doctrine bars the adm ssion of
evi dence obtained as a direct result of an illegal search or other

illegal actions of the police. Id. at 48 (citing Wng Sun v

United States, 371 U S. 471, 485 (1963)). The magi strate judge

enphasi zed Wng Sun requires the exclusion of evidence only if it
is sufficiently connected to the governnent's illegal actions.
Id., and that is not the case here. MDonald's trial testinony was
not obtained solely through the unlawful search and subsequent
arrest at the notel, as she was arrested for selling crack to an
undercover officer prior to the unlawful search and arrest. Her
testinony concerning the search of the car and arrest related
thereto was suppressed. Because the issue |lacks nerit, any appeal
of the issue would have been unsuccessful. No deficient

performance or prejudi ce occurred.



C. Failure to Chject to or Appeal Sufficiency of the
Evi dence | ssue

Lynch next contends that his counsel was ineffective in
that he failed to object to the sufficiency of the evidence or
raise the 1issue on appeal. This contention is neritless.
McDonal d's testinony and other evidence abundantly established
Lynch's guilt as charged. An appeal based on insufficiency woul d
have been wasted effort.?

For these reasons, the judgnent of the district court is

AFFI RVED.

1 Lynch contends that thetrial court's failure to have the suppression

hearing transcribed in violationof 28 U S.C. 8 753 constitutes reversible error.
He did not nake this argunment in the district court. Instead, in the district
court, Lynch argued that his trial counsel was ineffectivein failingto have the
trial court transcribe the suppression hearing. This Court need not address
i ssues not considered by the district court. Varnado v. Lynaugh, 920 F.2d 320,
321 (5th Gr. 1991).




