IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10968
Summary Cal endar

PAMELA SUE HOUSTON
Pl ai ntiff-Appellant,

ver sus

EBI Conpanies, ET AL.,
Def endant s,

DR. KENNETH PEARCE, JENNY McNEI L,

I ndi vidual Iy, JENNY McNEIL, etc.,
ALL SAI NTS HEALTH CARE, INC., d/b/a
Al l Saints Epi scopal Hospital

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(4:93-CV-678-A)

(April 21, 1995)

Bef ore DUHE, W ENER, STEWART, Circuit Judges.
PER CURI AM ~

Plaintiff-Appellant Panela Sue Houston filed suit in state

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pusuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court against Al Saints Episcopal Hospital (Al Saints), Jenny
McNeil (McNeil), and Dr. Kenneth Pearce (Dr. Pearce)
(collectively, the Defendants-Appellees), alleging various conmobn
law torts as well as violations of Title VII of the Cvil Rights
Act of 1964, 42 U. S.C. 82000e et. seq.; 42 U S. C. § 1981; the
Texas Workers' Conpensation Act; and the Texas Constitution. The
Def endant s- Appel | ees renoved the case to the federal district
court, which granted summary judgnent in favor of the Defendants-
Appel | ees and di sm ssed Houston's claim Concluding in our

pl enary review that Houston has failed to show the existence of a
genui ne issue as to any material fact, we affirmthe district

court's dism ssal.

I
FACTS AND PROCEEDI NGS

Houston, an African-Anerican registered nurse, was hired by
Al Saints in 1984. At that tinme, Dr. Pearce, a male Caucasi an
anest hesi ol ogi st, was perform ng anesthesia services at All
Saints under a contract between the hospital and Anesthesia Care,
Inc.? Houston worked with Dr. Pearce on occasion in her position
as a nurse in the surgery departnent's Hol di ng Room where
patients were taken prior to their surgeries.

McNeil was the supervisor of nurses in Al Saints' surgery
departnent. She conpl eted Houston's eval uation fornms based

|argely on information received fromEllen Bal dwi n, Houston's

IDr. Pearce served as president of Anesthesia Care, Inc..
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di rect supervisor.

In July 1991, Houston conplained to McNeil that Dr. Pearce
had nmade a racially offensive coment to her. MNeil imediately
reported Houston's conplaint to the Director of Surgical Services
at that tinme, Geral dine Petersen, who approved McNeil's proposed
course of action - - to advise Dr. Pearce that racially offensive
| anguage woul d not be tolerated and that he nust not make such
remarks in the future. As soon as McNeil reprimnded Dr. Pearce,
hi s conduct inproved; he nade no further racist coments to
Houst on.

In m d- August 1991, Houston injured her back while pushing a
patient stretcher. She filed a worker's conpensation cl ai mand
never returned to work at Al Saints. On October 15, 1991,
Houston filed a charge of enploynent discrimnation against All
Saints with the Equal Enpl oynent Opportunities Conm ssion ( EEQC)
and the Fort Wbrth Human Rel ati ons Comm ssion, the EEOCC s | ocal
i nvestigative agency, which responded by issuing Houston a
"Notice of Right to Sue."

By letter dated June 18, 1992, Al Saints advi sed Houston
t hat her enploynment would be term nated under All Saints' |eave
of absence policy if she did not return to work by June 1, 1993,
the anniversary of the June 1, 1992 date on which she had reached
"maxi mum nedi cal i nprovenent” (MM) according to the Texas
Wor ker' s Conpensati on Conm ssion (TWCC). Wen June 1, 1993 cane
W t hout Houston having reported to work, All Saints renoved her

fromits active enploynent roster and sent her a letter informng



her of its actions.

Houston's state court suit was filed against Al Saints,
McNeil, and Dr. Pearce on August 20, 1993, alleging various
federal and state clains.? As noted earlier, the Defendants-
Appel | ees renoved the case to district court where they noved for
summary judgnent. The district court granted their notion and
di sm ssed Houston's action. On appeal, Houston chall enges the
district court's summary judgnent dism ssal of her hostile work

environnent, discrimnation, and retaliatory discharge clains.

|1
ANALYSI S

A. STANDARD OF REVI EW

In reviewing a grant of sunmary judgnent, we apply the sane
standard as the district court.® Sunmary judgnent nust be
granted if the record taken as a whole shows that there is no
genui ne issue as to any material fact that could | ead a rational
jury to find for the nonnoving party.4 Qur review of the facts

in the record, however, draws all inferences nost favorable to

2Houst on al so sued EBI Conpani es, which was |later dism ssed
fromthe suit by agreenent of the parties.

*Waltman v. Int'l Paper Co., 875 F.2d 468, 474 (5th Cr
1989) .

‘See Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cir.
1969) (en banc).




the party opposing the notion.® Once a nobvant nakes a properly
supported notion for summary judgnent, the burden shifts to the
nonnmovant to show that sunmmary judgnment should not be granted
because a genuine issue for trial exists.® The party opposing
the summary judgnent notion nmay not rest on nere allegations in

t he pl eadi ngs, but nust set forth specific facts supported by
summary judgnent evidence establishing the existence of a genuine

issue as to any material fact.’

B. HOSTI LE WORK ENVI RONMENT

1. Pronpt Renedi al Action

To establish a claimagainst an enpl oyer grounded in the
exi stence of a hostile work environnent, a plaintiff nust show,
inter alia, that the enpl oyer knew or should have known of the
harassnment in question and failed to take pronpt renedi al action
"reasonably cal culated" to end the harassnent.® W have
previ ously observed that the effectiveness of any initial

remedi al steps taken by the enployer is an inportant factor in

SReid v. State Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578
(5th Cir. 1986).

6See Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2552-53
(1986) .

‘See Anderson v. Liberty Lobby, Inc., 106 S.Ct. 2505, 2514
(1986); Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992),
cert. denied, 113 S.C. 82 (1992).

8See Garcia v. EIf Atochem North Anerica, 28 F.3d 446, 451
(5th Gr. 1994); Jones v. Flagship Int'l, 793 F.2d 714, 720 (5th
Cir. 1986), cert. denied, 107 S.C. 952 (1987).

5



assessi ng what constitutes appropriate renedial action.® After
review ng the sunmary judgnment evidence, we conclude that All
Saints took pronpt renedial action in dealing with Houston's
conpl ai nt about Dr. Pearce.

After Houston informed McNeil of Dr. Pearce's offensive
behavi or, MNeil assured Houston that she woul d address the
matter and i medi ately reported the conplaint to Petersen, the
Director of Surgical Services, who told McNeil that her planned
reprimand of Dr. Pearce was the appropriate course of action
McNeil wasted no tinme in neeting with Dr. Pearce, telling him
that racially offensive | anguage woul d not be tolerated, and
counseling himto cease nmaking racist comments to Houston. After
the neeting, Houston was pronptly infornmed by McNeil of just how
she had dealt with Houston's conplaint. Houston admtted in her
deposition that after McNeil's neeting wwth Dr. Pearce, his
behavi or "toned down a lot" and that Dr. Pearce nmade no further
racially offensive comments to her.

Houst on argues nonetheless that McNeil's reprimand coul d not
possi bly qualify as pronpt renedial action because McNeil was
only a nurse supervisor who had no authority over Dr. Pearce. W
di sagree, particularly in light of the effectiveness of MNeil's
reprimand. MNeil's talk with Dr. Pearce, which occurred shortly

after McNeil received Houston's conplaint, succeeded in putting

°See Waltman v. Int'l Paper Co., 875 F.2d 468, 479 (5th Gr.
1989). See also Garcia, 28 F.3d at 451 (uphol ding grant of
summary judgnent for defendant, as he took pronpt action agai nst
harasser and harassnent actually ended).
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an i mmedi ate and permanent stop to Dr. Pearce's offensive
conments ained at Houston.® MNeil's technical authority in
relation to Dr. Pearce is, therefore, irrelevant; the district

court was correct in granting sunmary judgnent on this ground. !

2. Dr. Pearce's Liability

Houston al so attenpts to hold Dr. Pearce liable for his
al l eged di scrimnatory behavior towards Houston. As a Title VII
suit may not be nmintained against an individual, Dr. Pearce may
only be held liable if he, in his enploynent capacity at All
Saints, is deened to be Houston's "enployer" for Title VII
purposes.? Title VII defines an "enpl oyer" as a person who has
a certain nunber of enployees and any agent of such person. !

We have previously held that the determ nati on whether a

10A1 t hough McNeil testified that Houston conplained to
McNeil only about Dr. Pearce's racist coments, we find in our
anal ysis of Houston's hostile work environnment claimthat, as the
al l eged remarks contai ned both racial and sexual overtones, Al
Saints' pronpt renedial action effectively put an end to both
forms of harassnent.

11As we agree with the district court's finding that Al
Saints took pronpt renedial action in response to Houston's
conpl aint, we need not, and therefore do not, address the
prelimnary issue whether Al Saints is even subject to liability
for Dr. Pearce's actions through any enpl oyer-enpl oyee or
princi pal -agent rel ationship.

12See Grant v. Lone Star Co., 21 F.3d 649, 652 (5th Cir.
1994), cert. denied, 115 S.Ct. 574 (1994).

BTitle VII states that "[t]he term ' enpl oyer' neans a
person engaged in an industry affecting commerce who has fifteen
or nore enployees for each working day in each of twenty or nore
cal endar weeks in the current or preceding cal endar year, and any
agent of such a person.” 42 U S.C. 8§ 2000e(b).
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defendant is a Title VII enployer is a two-step process: first,

t he defendant nust neet the statutory definition and second, an
enpl oynent rel ationship nust exist between the defendant and the
plaintiff. The first step here is a given, as the parties
agree that Dr. Pearce neets the Title VII statutory definition of
enpl oyer by virtue of enploying fifteen or nore Certified

Regi stered Nurse Anesthesists to assist himat the hospital. As
to the second step, however, we conclude that the summary

j udgnent evidence fails to show that an enpl oynent relationship
exi sted between Houston and Dr. Pearce, thereby defeating
Houston's efforts to have Dr. Pearce classified as her enployer
for Title VII purposes.

I n determ ni ng whet her an enpl oynent rel ationship exists, we
apply the "hybrid economc realities/conmon |aw control test."?1
For the economc realities conponent of the test, we have focused
on whether the putative enployer paid the individual's salary,

w t hhel d taxes, provided benefits and set the terns and
conditions of enploynent.® |n exanm ning the control conponent
of the test, we have consi dered whether the putative enployer has

the right to hire and fire, to supervise the individual's work,

1Gee Deal v. State Farm Co. Miut. Ins. Co. of Texas, 5 F.3d
117, 118 n.2 (5th Cr. 1993)(citing Fields v. Hallsville |Indep.
Sch. Dist., 906 F.2d 1017, 1019 (5th Cr. 1990)).

15See id. at 118-19.
®See id. at 119; Mares v. Marsh, 777 F.2d 1066, 1068 (5th




and to set the individual's work schedule.! The right to
control and direct a putative enployee's work i s the nost
i mportant aspect of the control conponent. 18
Houston clains that her testinony to the effect that Dr.

Pearce "took charge" of the surgery departnent, that the nurses
obeyed his orders, and that she believed that Dr. Pearce could
have her fired, is sufficient to present a genuine issue as to a
material fact. W disagree with Houston's assertion. There is a
total absence of any evidence in the record that Dr. Pearce had
any input regardi ng Houston's enpl oynent conditions. The parties
stipul ated that Houston's direct supervisor was Ellen Bal dw n,
who reported to McNeil, and that Dr. Pearce did not set Houston's
schedul e, did not evaluate Houston's job performance, and did not
have the authority to discharge any Al Saints enployee. The
summary judgnent evidence also reveals that Dr. Pearce did not
provi de Houston with any benefits or conpensati on.

Houston alternatively contends that, even if she had no
enpl oynent relationship with Dr. Pearce, he functioned as an
agent of her enployer, Al Saints, thereby subjecting himto
Title VII liability. In refuting Houston's assertion that Dr.
Pearce served as All Saints' agent, the Defendants-Appellees

convincingly rely on our decision in Deal v. State Farm Co. Mit.

17See Deal, 5 F.3d at 119; Fields v. Hallsville Indep. Sch.
Dist., 906 F.2d at 1019-20 (5th G r. 1990), cert. denied, 111
S.Ct. 676 (1991).

8See Fields, 906 F.2d 1017, 1019.




Ins. Co. of Texas.?® In Deal, we held that an "agent," for Title

VI | purposes, nust be an agent with respect to enpl oynent
practices.? The record in the instant case does not indicate
that Al Saints del egated any enpl oynent decisions to Dr. Pearce.
The only evidence that Houston presents in her favor is her self-
serving, subjective testinony that she believed that Dr. Pearce
coul d have her fired and that Dr. Pearce nust have had sone
relationship with All Saints, as he was perform ng services at
the hospital. Houston's nere speculation is insufficient to
create a genuine issue for trial. The summary judgnent evi dence
does not reflect the existence of a genuine issue of materi al
fact as to whether Dr. Pearce was Houston's "enployer" for Title
VI| purposes - - either through a comon-| aw enpl oynent
relationship with Houston or as Al Saints' agent - - so the
district court was correct in granting summary judgnent in Dr.

Pearce's favor. 2!

C. DI SCRI M NATI ON

Houston al l eged that Al Saints and McNeil discrimnated

195 F.3d 117 (5th Gir. 1993).

20See id. at 119 (citing York v. Tennessee Crushed Stone

Ass'n, 684 F.2d 360, 362 (6th Gr. 1982)).

21The Def endant s- Appel | ees argue that Houston failed to
exhaust her EEQOC renedy by not nentioning Dr. Pearce in the EECC
charge and that she also failed to neet the Title VII
jurisdictional prerequisites for her sex discrimnation and
harassnent cl ai ns because her EECC charge alleged only race, and
not sex, discrimnation. As we have found no genuine issue of
material fact supporting the nerits of Houston's clains, however,
we need not, and do not, address these procedural issues.
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agai nst her by requiring her to push patient stretchers, which
all egedly caused her to fall behind in conpleting patient charts
before the patients went in to surgery and adversely affected her
j ob performance eval uati ons. She asserted that pushing
stretchers was not part of her job duties and that MNeil had
targeted her to do the task because Houston was an African-
Anmerican nurse. W conclude that the summary judgnent evi dence
does not reveal that discrimnation had anything to do with
McNeil's actions in requesting Houston to push patient
stretchers.

Once a plaintiff shows a prina facie case of discrimnation,

the burden shifts to the defendant to "articul ate sone

| egitimate, nondi scrimnatory reason"” for the allegedly
discrimnatory action.?2 |f the defendant neets this burden of
production, the plaintiff nust then prove by a preponderance of
the evidence that the defendant's proffered reason was not true
and that it nerely served as a pretext for unlaw ul
discrimnation.? The plaintiff retains at all tinmes the
ultimate burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff.?2

If the plaintiff does not present sufficient evidence for a jury

22McDonnel | Dougl as Corp. v. Green, 93 S.Ct. 1817, 1824
(1973).

23Gee St. Mary's Honor Center v. Hicks, 113 S. C. 2742, 2747
(1993); Bodenheiner v. PPG Indus., Inc., 5 F. 3d 955, 957 (5th
Cir. 1993).

24See Texas Dep't of Community Affairs v. Burdine, 101 S. C
1089, 1093 (1981).
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to find that the protected status notivated the defendant's
actions, or if the evidence the plaintiff offers is nerely
colorable or is not significantly probative, summary judgnment for
t he defendant is appropriate.?

Houston did not produce any evidence showing that McNeil's
notivation for ordering Houston to push the stretchers was
discrimnatory. On the contrary, the sunmary judgnment evi dence
reveals that nore efficient handling of patients was the reason
McNei | asked Houston to help push stretchers. Defendant MNei
stated in her affidavit that orderlies at the hospital usually
pushed patients on stretchers into the operating room but first
had to don head and shoe covers to preserve the sterile
envi ronnent, thereby delaying the surgeries. As the surgical
nurses were already prepared to enter the operating room their
assi stance in pushing the stretchers sped up the process of
nmovi ng patients, thereby expediting the surgical process.

Houston admtted in her deposition that the hospital wanted
to nove patients into the operating roomfaster, corroborating
McNeil's statenents. She al so conceded that, fromthe outset of
her enploynent with Al Saints, she was always required to assi st
in pushing stretchers. MNeil testified that as a surgical
nurse, Houston was a | ogical person fromwhomto seek assistance
in pushing stretchers. Houston does not refute this testinony;

nei t her does she present any evidence of discrimnation, either

25See Anderson v. Liberty Lobby, Inc., 106 S.C. 2505, 2511
(1986) .
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direct or circunstantial. Thus, we uphold the district court's
concl usi on that Houston has failed to show that MNeil harbored a

discrimnatory notive in requesting that she push stretchers.

D. RETALI ATORY DI SCHARGE

Houst on al so contends that Al Saints term nated her
enpl oynent in retaliation for her filing an EEOC charge of
di scrimnation and a workers' conpensation claimwth the TWCC.
A plaintiff alleging retaliatory discharge bears the initial
burden of showing a prima facie case of the enployer's
retaliatory conduct, after which the burden shifts to the
enpl oyer to articulate sone |legitinmate nondi scrimnatory reason
for discharging the enpl oyee.?® As noted previously in our
di scussion of Houston's discrimnation claim once the enpl oyer
nmeets this burden, the plaintiff has the burden of denopnstrating
that the enployer's reason was nerely a pretext for
di scrim nation. ?

Houst on does not present any evidence of a causal nexus

between her filings and her term nation, an indi spensabl e el enent

of a prima facie case of retaliatory discharge.?® She nerely

26See McDonnell, 93 S.Ct. at 1824; Burdine, 101 S.C. at
1094-95 (1981); Anderson v. Douglas & Lomason Co., 26 F.3d 1277,
1300 (5th Cr. 1994), cert. denied, 115 S. C. 1099 (1995).

2’See McDonnell, 93 S. Ct. at 1825.

285ee Anderson, 26 F.3d at 1300; Parhamv. Carrier Corp., 9
F.3d 383, 389 (5th Gr. 1993); Swearingen v. Ownens-Corning
Fi berglas Corp., 968 F.2d 559, 562-63 (5th Gr. 1992); Jones v.
Roadway Express, Inc., 931 F.2d 1086, 1090 (5th Cr. 1991).
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states that Al Saints nust have known that she filed a workers
conpensation claimand an EEOC charge, and that, therefore, her
filings nust have been the reason she was termnated. This is
obvi ously an unavailing |l eap of logic: An enployer's know edge of
a plaintiff's participation in a protected activity, wthout

nore, is insufficient to show a causal connecti on between the

plaintiff's participation in the activity and the adverse
enpl oynent action. ?°

In addition, a review of the summary judgnent evi dence
i ndi cates that Houston's enploynent was term nated for no other
reason than a neutral and consistent application of Al Saints'
absence control policy, which mandates an enpl oyee' s di scharge
after a one-year |eave of absence. Houston does not allege that
All Saints applied the absence policy in a disparate manner. In
fact, Al Saints submtted evidence that all enployees who were
pl aced on |l eave in 1992 and did not return to work were
termnated in 1993 under the absence control policy, regardl ess
of the reasons for their absences. And, Houston's concl usionary
allegations to the contrary notw t hstandi ng, no evidence in the

record shows that Al Saints harbored any hostility towards

2%See Parham 9 F.3d at 387 (rejecting plaintiff's assertion
t hat enpl oyer's know edge that enpl oyee had filed workers
conpensation claim standing on its own, was sufficient evidence
of retaliatory notive); see e.q., Paragon Hotel Corp. v. Ramrez,
783 S. W 2d 654, 658-60 (Tex.App.-El Paso 1989)(in review ng
sufficiency of evidence for retaliatory discharge verdict, court
| ooked not only to enployer's know edge of conpensation claim
but enpl oyer's expression of negative attitude toward worker's
injury, failure to adhere to conpany policies, and di sparate
treatnment of other enployees who were simlarly situated but not
di schar ged).
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Houston as a result of her having filed a workers' conpensation
claimand an EECC charge. Contrary to Houston's contention, Al
Saints's facially neutral letter to Houston advising her that she
had been placed on "non-active status" does not in itself inply
any retaliation, as the evidence reveals that it was sent
pursuant to the hospital's standard, automatic procedure for

di schargi ng enpl oyees who were absent for nore than a year.

In a feckless effort to support her argunent, Houston
stresses that, contrary to All Saints' statenent in its pre-
termnation letter to Houston, the TWCC did not rule that she had
reached MM on June 1, 1992. Al Saints used the MM date as the
starting point for Houston's one-year |eave of absence and stated
inits deposition that Houston was term nated because she failed
to report for work by June 1, 1993. But even if Al Saints
adoption of the June 1, 1992 MM date for cal cul ating Houston's
| eave of absence was in error, that mstake is irrelevant to a
determ nation whether a prima facie case of discrimnation
exi sts.® |Indeed, we have previously held that an enpl oyer's
i ncorrect but sincere and reasonable belief that it had a valid
reason to di scharge an enpl oyee negates a finding that the
termnation was due to the enployee's participation in a

protected activity, i.e., filing a workers' conpensation cl aimor

0See Jeffries v. Harris Co. Community Action Ass'n, 615
F.2d 1025, 1036 (5th Cir. 1980)(enployer's sincere belief in
confidentiality of docunents that enpl oyee copied and
dissem nated justified enployee's term nation, and correctness of
enpl oyer's belief was irrelevant to discrimnation question).
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an EECC charge.? As Houston has failed to produce any sunmary
j udgnent evidence of a causal connection between her filings and
her di scharge, no genuine issue as to any material fact exists
for her retaliatory discharge claim

Houston al so asserts on appeal that the district court
shoul d have remanded her retaliatory discharge claimto the state
court, as one of the grounds of that claimis based on Texas
wor kers' conpensation | aws.3® Under 28 U S.C. 8§ 1445(c), a
def endant may not renove a civil action arising under a state's
wor kers' conpensation laws.3 |f the Defendants-Appell ees'
renmoval of Houston's retaliatory discharge clai mwas thus
defective, the defect was procedural, requiring Houston to nove
for remand within thirty days.3 As Houston never objected to
the renoval, she waived any procedural defect in the renova

process and therefore forfeited any right to a renmand.

31See Dickerson v. Metropolitan Dade Co., 659 F.2d 574, 581
(5th Gr. Unit B Cct. 19, 1981)(observing that even if enpl oyer
was wong in its evaluation of enployee's absenteeism it did not
violate Title VII if it acted on reasonable belief); Corley v.
Jackson Police Dep't, 639 F.2d 1296, 1298 (5th Cr. Unit A Mar
19, 1981)(recogni zing that m staken but good-faith belief that
enpl oyee viol ated enployer's rules is sufficient to rebut
McDonnel I Dougl as i nference that enpl oyee's di scharge was for
i nper m ssi bl e reasons).

32See Jones v. Roadway Express, Inc., 931 F.2d 1086, 1091-92
(5th Gr. 1991)(holding that a claimbased on Tex. Rev. G v.
Stat. Ann. art. 8307c, prohibiting retaliatory discharge, arises
under workers' conpensation |aws of Texas).

33Section 1445(c) states, "A civil action in any State court
ari sing under the worknen's conpensation | aws of such State may
not be renoved to any district court of the United States."

4See Wllians v. AC Spark Plugs Div. of General Mtors
Corp., 985 F.2d 783, 787-88 (5th Cr. 1993).
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1]
CONCLUSI ON
As we find that Houston has failed to show the existence of
any genuine issue of material fact for her clains alleging
unl awf ul enpl oynent practices, the district court's grant of
summary judgnent is

AFF| RMED.
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