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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
SAMUEL VALENZUELA RAM REZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:94- CV-153-C 5: 90- CR- 056- 02)

March 27, 1995

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Sanuel Val enzuel a Ram rez appeal s the denial of 8§ 2255 relief.
We REVERSE AND REMAND | N PART and AFFIRM | N PART.

| .

On Decenber 28, 1990, followi ng conviction on several drug

rel ated offenses, Ramrez was sentenced to a total of 153 nonths

i mprisonnment.2 He did not appeal.

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 A jury found Ramirez guilty of: conspiracy to possess with
intent to distribute 500 grans or nore of cocaine, in violation of
21 U.S.C. 8§ 846; distribution of | ess than 500 grans of cocaine, in



On June 9, 1994 Ramrez noved to have his sentence vacat ed,
set aside, or corrected pursuant to 28 U . S.C. § 2255. Adopting the
magi strate judge's report and recommendation in a de novo review,
the district court dismssed the notion with prejudice.

.

Ram rez presents three bases for reversal of the district
court: 1) his counsel rendered ineffective assistance in failingto
perfect a direct appeal; 2) he was denied the right to review his
presentence investigation report; and, 3) the sentence i nposed was
illegal.

A

Ram rez cl ainms he received ineffective assi stance of counsel
because trial counsel failed to perfect a direct appeal according
to his instruction. |In proceedings brought under § 2255, failure

of counsel to perfect an appeal upon request of the client my

constitute ineffective assistance of counsel, entitling the
defendant to an out-of-tine appeal. United States v. G pson, 985
F.2d 212, 215 (5th Cr. 1993). Mor eover, upon proof that

i neffective counsel has denied the defendant the right to appeal,
the defendant "need not further establish--as a prerequisite to
habeas relief--that he had sonme chance of success on appeal". |d.

at 215.

violation of 21 U . S.C. 88 841(a)(1) and 841(b)(1)(C; possession
wth intent to distribute 500 grans or nore of cocaine within one
hundred feet of a playground, in violation of U S.C. 88 841(a)(1),
841(b)(1)(B)(ii), 845(a), and 18 U.S.C. §8 2; and, use of a juvenile
inadrug trafficking offense, inviolation of 21 U S.C. § 845(Dh).



The district court denied Ramrez's ineffective assistance
claim solely on the basis that he had failed to denonstrate any
chance of success on appeal, had one been perfected. As noted,
however, Ramrez is not required to address the question of success
on appeal, provided he has denonstrated that counsel 's
i neffectiveness denied him the right to an appeal. We cannot
determ ne conclusively fromthe record that Ramrez has not nade
such a showi ng, and the district court did not hold an evidentiary
hearing.® Therefore, we nust remand for a ruling on this issue.
See United States v. Barthol onew, 974 F.2d 39, 41 (5th Cr. 1992)
(denial of § 2255 notion without hearing is appropriate only when
"the notion, files, and records of the case concl usively show t hat
the prisoner is entitled to no relief").

B

Ram rez al so conplains that he was denied the right to review
his presentencing report prior to sentencing, in violation of Fed.
R Cim P. 32(c)(3)(A), and that the district court m sappliedthe
guidelines in adding 18 nonths to his sentence for involvenent of
a juvenile.

"Relief under [] 8 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.

Vaughn, 955 F. 2d 367, 368 (5th Gr. 1992). The district court held

3 Ramrez filed an affidavit stating that his attorney had
assured him an appeal had been fil ed. The attorney's affidavit
denies that Ramrez ever requested an appeal.
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correctly that, on the facts presented, Ramrez's alleged Rule 32
violation does not rise to this Ilevel. See United States wv.
Wei ntraub, 871 F.2d 1257, 1260 (5th Cr. 1989). Li kewi se, the
"technical application of the Guidelines does not give rise to a
constitutional issue", and is not a basis for relief under § 2255.
Vaughn, 955 F.2d at 368.
L1l
For the forgoing reasons, the denial of 8§ 2255 relief is

AFFI RVED | N PART, and REVERSED AND REMANDED | N PART.



