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Atkins's enploynent at Dresser Industries ("Dresser") was
term nated on Septenber 14, 1988. On Septenber 12, she had sought
advi ce fromDresser's Wrker Assistance Programfor help with work-
related stress. She was referred to a physician but was unable to
obtain an appointnent until Septenber 19. She was di agnosed as
suffering from maj or depression. She failed to elect continued
cover age under the provisions of the Consolidated Omi bus Reconcil -
iation Act of 1986 ("COBRA") within the statutory tine limt. See
29 U.S.C. § 1165(1).

Aet na Life I nsurance Conpany ("Aetna"), the health i nsurer and
clains processor under Dresser's enployee benefit plan (the
"Dresser Plan"), denied Atkins's claimfor nedi cal benefits because
Atkins had been termnated from her enploynent by the tinme she
initially received treatnent for her illness. Reliance Standard
| nsurance Conpany ("Reliance"), the disability insurer and plan
adm ni strator under the Dresser Plan, denied Atkins's claim for
disability benefits because she was not totally disabled at the
time of her discharge. After Atkins qualified for Social Security
disability benefits for a disability which comenced on Septenber
14, 1988, she applied again for disability benefits under the
Dresser Plan and agai n was deni ed benefits.

On Septenber 14, 1993, Atkins filed a conplaint seeking
benefits allegedly due her wunder the Dresser Plan. She al so
all eged that she was entitled to damages for nental and enoti onal

di stress caused by the defendants' arbitrary refusal to conply with



the ternms of the Dresser Plan and by breaches of fiduciary duties
owed by the defendants under federal and state law. The district

court granted the defendants' notions for summary judgnent.

.
We review a grant of summary judgnent de novo, exam ning the
evidence in the light nost favorable to the non-nobving party.

Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th Cr. 1993),

cert. denied, 114 S. . 1219 (1994); Salas v. Carpenter, 980
F.2d 299, 304 (5th Cr. 1992). Sumrary judgnent is proper "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law " FEp. R Qv. P

56(c); see Canpbell v. Sonat O fshore Drilling, Inc., 979 F.2d

1115, 1119 (5th Gr. 1992).
"[T] he party noving for summary judgnent nust denonstrate the
absence of a genuine issue of material fact, but need not negate

t he el enents of the nonnovant's case."” Little v. Liquid Air Corp.

37 F.3d 1069, 1075 (5th G r. 1994) (en banc) (internal quotations
omtted). If the noving party neets this initial burden, the party
opposing a notion for sunmary judgnent may not rely upon nere
all egations or denials set out inits pleadings but nust "go beyond
t he pl eadi ngs and desi gnate specific facts denonstrating that there

is a genuine issue for trial." ld.; FED. R CQvVv. P. 56(e).



L1l
Under 29 U.S.C. 8§ 1132(a)(1)(B), acivil action may be brought
by a participant or beneficiary of an ERI SA plan to recover
benefits due himunder the terns of an ERISA plan.! "A denial of
benefits under an ERISA plan is reviewed either de novo or, where
the plan del egates discretionary authority to an adm ni strator or
fiduciary to determne eligibility for benefits or tointerpret the

ternms of the plan, for an abuse of discretion.” Perdue v. Burger

King Corp., 7 F.3d 1251, 1254 (5th Gr. 1993) (citing Firestone
Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989)). Under the

abuse of discretion standard, "federal courts owe due deference to
an admnistrator's factual conclusions that reflect a reasonabl e

and inpartial judgnent." Pierre v. Connecticut Gen. Life Ins. Co.,

932 F. 2d 1552, 1562 (5th Gr.), cert. denied, 502 U S. 973 (1991).

We review the district court's |egal conclusions de novo and its

factual findings for clear error. Chevron Chem Co. v. QI, Chem

& Atom c Wirkers Local 4-447, 47 F.3d 139, 142 (5th Cr. 1995).

Atkins contends that summary judgnent was i nproper because
there is a disputed i ssue of material fact as to whether her nental
illness and resulting disability commenced while she was covered
under the Dresser Plan, which provides that disability and nedi cal

benefits term nate when the enpl oyee ceases active work on a full -

1 A "participant” is "any enpl oyee or fornmer enpl oyee . . who is
eligible . . . to receive a benefit of any type from an enployee benefit pl an
whi ch covers [such] enpl oyee[]. 29 U. S C g 1002(7).
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tinme basis.?

The term "totally disabled" is defined by the plan to nean
"that as a result of an injury or sickness, during the first twelve
mont hs of disability, you cannot perform the material duties of
your own occupation.” Below this clause is the qualification:

To be considered totally disabled at any tine, all of the
follow ng conditions nust be net:

1. You nust be under the care of a legally qualified

physi ci an. You cannot be considered to be under

the care of a physician unless you have been seen

and treated personally by the physician.
Because Atkins had not been "seen and treated personally" by a
physician prior to the date of her term nation, the district court
reasoned that the question whether her disability comenced prior
to the date of her termnation was not a material fact issue
precl uding the entry of sunmary judgnent in favor of Reliance, the
disability insurer.

Under the plan, "Covered Mdical Expenses are the expenses
listed on the follow ng pages if such expenses are incurred while
Conpr ehensi ve Medi cal Expense Benefits coverage is in force for the
famly nenber." Because Atkins's nedical expenses were incurred
after her coverage was termnated under the plan, the district
court held that Aetna, the nedical insurer, did not violate the
terms of the Dresser Plan by denying her clains for benefits and

was entitled to summary judgnment. Because Atkins's clains agai nst

Dresser were derivative of her clains against Reliance and Aetna,

2 Although the plan administrator may continue coyera?e during a period
of sal ary continuance for enpl oyees who becone totally disabled while covered
under the plan, Atkins did not receive salary continuance benefits.
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the district court held that Dresser was also entitled to summary
j udgnent .

An action under 29 U S.C. 8§ 1132 may be brought to recover
benefits due under the ternms of an ERI SA plan. Under the terns of
the Dresser Plan defining "totally disabled," Atkins was not
entitled to disability or nedical benefits, as she had not been
treated by a physician at the tinme of her term nation. Atkins has

not identified any anbiguity in the plan provisions. See Todd v.

AlG Life Ins. Co., 47 F.3d 1448, 1451-52 (5th G r. 1995) (holding
t hat anbi guous terns i n ERI SA pl ans shoul d be construed i n favor of
the insured). The district court correctly entered sunmary

judgnment dism ssing Atkins's 8§ 1132 claimfor benefits.

| V.
Atkins contends that the district court erred in granting
summary judgnent on her intentional infliction of enotiona

distress claim Citing Hogan v. Kraft Foods, 969 F.2d 142, 144-45

(5th CGr. 1992), the court held that this claimwas preenpted by
ERI SA. To the extent that Atkins had rai sed a wongful discharge
claimunder 29 U.S.C. 8§ 1140, the district court, citing McCure v.
Zoecon, lInc., 936 F.2d 777, 778 (5th Gr. 1991), held that the

claimwas tinme-barred. 1In her brief, Atkins argues the nerit of
her intentional infliction claimand does not discuss the preenp-
tion and prescription issues. | ssues not briefed on appeal are

wai ved. Brinkman v. Abner, 813 F.2d 744, 748 (5th Cr. 1987).

AFFI RVED.



