IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10946
(Summary Cal endar)

JERRY MAURI CE CDHAM
Peti ti oner- Appel | ant,

ver sus

VWAYNE SCOIT, Director,
Texas Dept. of Crimnal Justice,
| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1980-0G

(May 15, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Jerry Maurice Odham a state prisoner in

Texas, appeals the district court's dismssal of his petition for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



wit of habeas corpus pursuant to 28 U S C 8§ 2254. In his
petition OGdhamconpl ai ned of i nproper enhancenent of sentence based
on a prior conviction. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Odhamwas convi cted of burglary of a vehicle and was sent enced
to 40 years inprisonnent. He filed a federal petition for wit of
habeas corpus all egi ng that his sentence was i nproperly enhanced in
reliance on a prior conviction for possession of a controlled
substance in cause nunber F-89-69722-RM* The district court
denied relief and dism ssed the petition, and al so deni ed Odham s
motion for a certificate of probable cause (CPC). W granted CPC
and specifically ordered the respondent to brief the i ssue whet her
Odham alleged a <cognizable federal constitutional <claim in
contending that his state sentence was enhanced by a void state
convi cti on.

Odham argued that his conviction in F-89-69722-RM is void
because the nanme on the indictnment was incorrect. Essential l y,
Odhamis arguing that the indictnent is fatally defective because

it failed to get his nane precisely correct. The district court

! In his petition Odham al so contends that his sentence was
enhanced i nproperly by use of a nonfinal conviction for burglary of
a vehicle in cause nunber F-82-89777-TQ Al though he identified
this allegedly invalid enhancenent as an issue on appeal, Odham
failed to brief the issue and it is considered abandoned. See
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993) (issues
rai sed but not briefed are considered abandoned). Moreover, even
if this issue were properly before the court, Gdham could not
obtain relief. The conviction in 82-89777-TQ was not used to
enhance Odhamls sentence and therefore his allegations are not
factually supported by the record.
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determned that the state court finding of sufficiency of the
indictnment was entitled to a presunption of correctness and deni ed
relief on that basis.
I
ANALYSI S
W may, of course, affirm on different grounds than those

espoused by the district court. See Sojourner T. v. Edwards,

974 F. 2d 27, 30 (5th Gr. 1992) (this court may affirmon any basis

supported by the record), cert. denied, 113 S. C. 1414 (1993).
Under Texas state law, an indictnment nust state the nanme of the
accused. See Tex. Code Crim Proc. Ann. art. 21.02(4) (West 1989).
When an i ndividual is known by nore than one nane, an indictnent is
sufficient if it states one of these nanes. |d. at art. 21.07. At
t he punishnment phase of his trial, Odham pleaded untrue to the
enhancenent all egati on. The prosecution introduced fingerprint
evidence to establish that Odhamis fingerprints matched the
fingerprintsinthe "penitentiary packet" containing the indictnent
and j udgnent for cause nunber F-89-69722-RM On direct appeal the
internediate state court of appeals found that this evidence was
sufficient to establish that OGdham was the person naned in the
prior indictnent. This analysis may have been inconsistent with

ot her Texas case | aw. See Ex parte MIllard, 587 S.W2d 703, 705

(Tex. Crim App. 1979) (no offense charged in indictnment in which
name of victimwas transposed with nane of defendant).
The sufficiency of a state court indictnent is not cogni zabl e

under 8 2254 unless it can be shown that the indictnent is so



defective that it deprives the convicting court of jurisdiction.

MKay v. Collins, 12 F.3d 66, 68 (5th Cr.), cert. denied,

115 S. . 157 (1994). |If the highest state court has found the
i ndictnent sufficient under state law, a federal court need not

address the issue. Al exander v. MCotter, 775 F.2d 595, 598

(5th Gir. 1985).

Under Al exander, the opinion of the internediate state
appel l ate court on direct appeal determning, at least inplicitly,
that the indictnent in F-89-69722-RM was sufficient, does not bar
habeas relief because the opinion was not adopted by the highest
state court, the Texas Court of Crimnal Appeals. Al exander

775 F. 2d at 598; but see McKay, 12 F.3d at 68 (a federal court need

not address the issue if the "state courts have held that an
indictnment is sufficient under state law," but citing Al exander
whi ch requi res the "highest state court" to address the sufficiency
of the indictnent). As Odham presented the issue in his state
habeas petition, and as the petition was denied without witten
order, the highest state court has determ ned, at least inplicitly,

that the indictnent is sufficient, see Al exander, 775 F.2d at 599;

MKay, 12 F.3d at 68, so Gdham s claimis thus not cogni zabl e under
§ 2254. As Qdham s prior conviction was not void, his sentence was
properly enhanced.

Odham al so argued that the state court finding of fact that he
was the person nanmed in the indictnent is not entitled to the
presunption of correctness. But, as Odham failed to allege a

cogni zable § 2254 claim we need not and therefore do not address



this contention.
For the foregoing reasons, the district court's denial of
Odhaml s petition for habeas relief is

AFF| RMED.



