IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 94-10942
Summary Cal endar

SN
DAVID E. LEW S,
Pl ai ntiff-Appellant,

ver sus

B.E. LADD, |.D. 2508 and
R D. ABBOIT, |.D. 1995,

Def endant s- Appel | ees.

SIIIIIIIIIIIIIIIIIIID L
Appeal fromthe United States District Court for the

Northern District of Texas
(4: 94- CV- 655-A)
SDIIIIIIIIIIIIIIIIIID L

(April 4, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
PER CURI AM

Plaintiff-appellant David Earl Lewis (Lewis), proceeding pro

se and in forma pauperis (IFP), filed this suit on Septenber 29,
1994, pursuant to 42 U S.C 8§ 1983 against Fort Wrth Police
Oficers B.E. Ladd and R D. Abbott. Lew s alleged that on February

3, 1993, while he was at a friend's house, Oficers Ladd and Abbott

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



dr opped sonet hing near Lewis, retrieved it, then placed Lew s under
arrest for possession of a controlled substance. Lew s asserted
that a jury found himnot guilty of this charge. Lew s all eged
that he was falsely accused and confined on a drug charge. He
sought conpensation for his "physical and nental strain and | ost
[sic] of wages." He al so sought conpensation for his property that
was seized during the arrest and subsequently sold. Lew s
requested that Ladd and Abbott be investigated for possible
perjury. No filing was nade by any defendant. On Cctober 3, 1994,
the district court, wthout prior notice, wthout any Spears
hearing or simlar effort to probe Lewis' conplaint, and w thout
af fording an opportunity to anend, sua sponte dism ssed the suit
pursuant to 28 U.S.C. § 1915(d).

Lew s' argunent on appeal, liberally construed, is that the
district court abused its discretion by dism ssing his section 1983
clains as frivolous wthout being "given a reasonable and ful
opportunity to present evidence in sone acceptable form"

Under section 1915(d), federal courts may dism ss clains fil ed
|FP "if satisfied that the action is frivolous or malicious." 28
US C 8§1915(d). "Aclaimis frivolous under 8 1915(d) only if it
| acks an arguabl e basis either inlawor in fact." Parker v. Fort
Wrth Police Dep't, 980 F.2d 1023, 1024 (5th Cr. 1993) (internal
quotation and citation omtted). A conplaint is factually
frivolous if "the facts alleged rise to the level of the irrational
or the wholly incredible.” Denton v. Hernandez, 112 S. C. 1728,
1733 (1992). A conplaint |acks an arguable basis inlawif it is

"based on an indisputable neritless legal theory," such as if the
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defendants are clearly imune fromsuit or if the conplaint alleges
the violation of a legal interest which clearly does not exist.
Neitzke v. WIllians, 490 U S. 319, 327 (1989). I f a conplaint
raises an arguable question of Ilaw which the district court
ultimately finds should be resolved against the plaintiff,
"di sm ssal under the section 1915(d) frivol ousness standard" i s not
appropriate. WMore v. Mbus, 976 F.2d 268, 269 (5th Cr. 1992).

This Court reviews section 1915(d) dism ssal for abuse of
di scretion. Denton, 112 S.C. at 1734.

Lewws brought suit as a pro se, |IFP litigant, whose
al l egations described Fourth and Fourteenth Anendnent viol ations
for false arrest, false inprisonnent, and deprivation of property.
This Crcuit recognizes causes of action under section 1983 for
fal se arrest and fal se i nprisonnment. Sanders v. English, 950 F. 2d
1152, 1159 (5th Gr. 1992). The district court's section 1915(d)
di sm ssal was i nappropri ate because Lewi s' allegations did not rise
to the Il evel of the "fanciful, fantastic, and delusional"; nor did
t he case present circunstances under which a determ nati on of | egal
frivol ousness could be made. See Denton, 112 S.C. at 1733.

The district court invoked the Younger v. Harris abstention
doctrine as the basis for determning that it |acked jurisdiction
in this case. Under this doctrine, federal courts abstain from
intervening in pending state court prosecutions. Younger V.
Harris, 401 U S 37, 45 (1971). Lew s alleged that he had been
tried and acquitted on the controll ed substance charge. Because
there are no pendi ng state court proceedi ngs, Younger v. Harris is

i nappl i cabl e. The district court erred as a matter of law in
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dismssing Lewis' suit on this basis.
The judgnment of dism ssal is VACATED and t he cause i s REMANDED

for further proceedi ngs not inconsistent herewth.

VACATED and REMANDED



