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PER CURI AM *

Donal d Mack Martin appeals his conviction of conspiracy to
possess and distribute phenylacetic acid know ng and having
reasonabl e cause to believe that it would be used to manufacture

met hanphet am ne, and the denial of his notion for a new trial

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Finding no error, we affirm

Backgr ound

Martin and a coconspirator negotiated with undercover officers
for the purchase of phenylacetic acid, with Martin agreeing to
provi de two pounds of net hanphetam ne i n exchange for thirty pounds
of the acid. After receiving the acid, Mrtin was arrested.
Martin was indicted for conspiracy, in violation of 21 US C 8§
846, and for the substantive count of possession of phenylacetic
acid wth the intent to manufacture nmet hanphetam ne in viol ati on of
21 U.S.C. 8 841(d)(1). A jury returned a verdict of guilty on the
conspiracy count and not guilty on the substantive count. Martin

timely appeal ed.

Anal ysi s

Martin contends that the district court erred by entering
j udgnent on the conspiracy count, in view of his acquittal of the
substantive offense. There is no |ogical inconsistency in the two
verdicts. The conspiracy count requires know edge that the acid
would be wused to manufacture a controlled substance; the
substantive count requires proof of actual intent. Further, a
conspiracy may be predi cated upon an overt act by any of the three
coconspirators--not necessarily by Martin.! Even if the verdicts
herein were logically inconsistent Martin would receive no relief

because "a jury may return inconsistent verdicts in a crimna

1See United States v. Fuiman, 546 F.2d 1155 (5th Cir.),
cert. denied, 434 U S. 856 (1977).
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case, even where the inconsistency is the result of mstake or
conprom se. "2 This assignnment of error is without merit.

Martin next maintains that the trial court violated
Fed. R Evid. 404(b)® by admitting evidence of a 1991 arrest for
illegally purchasing chem cals, including phenylacetic acid, with
the intent to manufacture controlled substances. W find no abuse
of discretion in the trial court's admssion of this evidence,
whi ch was relevant to the issue of Martin's intent to manufacture
met hanphet am ne and his know edge that it was illegal to possess
phenyl acetic acid for such a purpose.* Adm ssion of the evidence
was not unduly prejudicial, especially in view of the court's
[imting instructions.?® Contrary to Martin's suggestion, the

arrest was adm ssible even though it did not result in an

2United States v. Rosal ez-Orozco, 8 F.3d 198, 202 (5th Cir.
1993) (quoting United States v. Wl lianms, 998 F.2d 258, 262 (5th
Cir. 1993)).

%Fed. R Evid. 404(b) provides in pertinent part:

O her crinmes, wongs, or acts. Evidence of other crines,
wrongs, or acts is not adm ssible to prove the character of a
person in order to show action in conformty therewith. It may,
however, be adm ssible for other purposes, such as proof of
notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.

“United States v. McCarty, 36 F.3d 1349 (5th Cir. 1994);
United States v. Beechum 582 F.2d 898 (5th Cr. 1978), cert.
deni ed, 440 U. S 920 (1979)(explaining that adm ssibility under
Rul e 404(b) is determned by a two-part test, inquiring whether
the evidence is relevant to an issue other than the defendant's
character and whether its probativeness substantially outweighs
any undue prejudice).

SMcCarty.



i ndictment or formal charge.®

Martin also contends that the evidence was insufficient to
support the verdict. Because the basis of Martin's conplaint is
that the phenylacetic acid introduced at trial--by way of
phot ogr aphi ¢ evi dence--was not proved to be the acid seized at his
arrest, this allegation is properly construed as a challenge to the
authenticity of the photographs. Martin did not object to their
adm ssion. W find no error, nuch less the required plain error,
which would warrant reversal.’ Once a trial judge nakes the
prelimnary authenticity determ nation, proof of a connection
bet ween physi cal evidence and a defendant goes to the wei ght of the
evi dence. 8 Here, the testinony of the officer provided a
sufficient basis for the jury to determ ne that the photographs of
phenyl acetic acid was of that acid seized at Martin's arrest.

Finally, the trial court did not err in refusing to grant
Martin |l eave to nove for a newtrial, as his two notions were not

tinmely filed.?®

United States v. Gonzal ez-Lira, 936 F.2d 184 (5th Gr.
1991) .

‘United States v. Mjica, 746 F.2d 242 (5th Cr.
1984) (failure to object to authenticity of photograph |limted
appellate review to plain error).

8United States v. Shaw, 920 F.2d 1225 (5th Cr.), cert.
denied, 500 U. S. 926 (1991); United States v. Soto, 591 F.2d 1091
(5th CGr.), cert. denied, 442 U S. 930 & 444 U.S. 845 (1979).

Fed. R CrimP. 33 directs that a notion for a new trial not
based on newy di scovered evidence be made within 7 days after
the verdict or finding of guilty. The instant verdict was
entered on May 25, 1994. Martin filed a pro se notion for a new
trial on July 25, 1994. On Septenber 9, 1994, Martin, wth the
assi stance of counsel, filed a nmotion for a newtrial and a
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For the foregoing reasons, the judgnents appealed are

AFFI RVED.

request for leave to file a notion for a newtrial. Both notions
wer e deni ed.



