IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10909

SURENDRA K. GUPTA,
Pl ai ntiff-Appellant,

ver sus

TEXAS | NSTRUMENTS, | NC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91 Cv 2522 @

(June 28, 1995)

Before H GE NBOTHAM and PARKER, Circuit Judges, and TRI MBLE,
District Judge.”’

PER CURI AM **

Surendra CGupta appeal s a judgnent entered agai nst himby the
district court on his Title VII claim A jury found that Texas
I nstrunents, Inc., did not discrimnate agai nst Gupta on the basis
of his national origin, and the jury's verdict controls.

Accordingly, we affirm

District Judge for the Western District of Louisiana,
sitting by designation.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

Surendra CGupta, a native of India and a naturalized Anerican
citizen, worked at Texas Instrunents, Inc., from 1983 until 1991.
I n Decenber 1990, Tl declared Gupta "surplus.” GQGupta applied for
ten different jobs within TI, but was unsuccessful. TI term nated
Gupta in February 1991.

Gupta filed this discrimnation action, claimng that TI
discrimnated against him on the basis of his age, race, and
national origin. Qupta tried his § 1981 and age discrimnation
clains to a jury and his Title VII claimto the court. At the
close of CGupta's case, Tl noved for judgnent as a matter of |aw,
whi ch the court denied. The jury returned a verdict in favor of TI
on the § 1981 and age discrimnation clains, and the court ruled
agai nst CGupta on his Title VII clains. The court assuned that
Gupta had net his burden of establishing a prim facie case, but
ruled that Tl had offered a legitimte, non-discrimnatory reason
for rejecting GQupta for the positions.

Gupta did not appeal the jury's verdict, but did appeal the
court's decision on his Title VIl claim Specifically, Gupta
all eged that Tl discrimnated agai nst himby failing to hire himas
an auditor and, instead, hiring a less qualified individual. This
court held that Tl had failed to articulate a legitinmte, non-
discrimnatory reason for its action. It then instructed the
district court on remand to determ ne whet her Gupta had establ i shed

a prima facie case. The district court found in favor of TI,



hol ding that Gupta had failed to establish a prinma facie case or,

alternatively, that it was bound by the jury's 8§ 1981 verdict.

.

A
Tl argues that Gupta nay not recover because the jury verdict
is binding on the court. While TI did argue this issue to the
district court after remand, it did not urge this as an alternative
ground of affirmance in Gupta's first appeal. "W will consider an
issue raised for the first tine on appeal only if the issue is a
purely legal issue and if consideration is necessary to avoid a

m scarriage of justice." Ctizens Nat'l Bank v. Taylor (In re

CGoff), 812 F.2d 931, 933 (5th Gir. 1987).

In this case, the only evidence of discrimnation was that
Gupta was qualified for the auditor position, that he was not
sel ected, and that soneone who was arguably less qualified was
sel ect ed. However, the person Tl selected to fill the auditor
position was also a naturalized Anmerican citizen, though he was
from Col onbia, South Anmerican and not |India. G ven the near
absence of evidence of discrimnation, it would be a m scarri age of

justice to not consider TlI's preclusion argunent. Cf. Cunni hgham

V. Housing Auth., 764 F.2d 1097, 1100 (5th Gr.) (holding that when

a case has been fully tried on the nerits, the issue becones "the
propriety of the ultimate finding of discrimnation vel non")

(citation and internal quotation marks omtted), cert. denied, 474

U S. 1007 (1985).



B
In Ward v. Texas Enploynent Conmmin, 823 F.2d 907, 908-09 (5th

Cr. 1987) (per curiam, this court held that a jury's verdict in
a 8 1981 case controls the outcone of a Title VII case based on the
sane facts. In this case, the court asked the jury whether "race
or national origin [was] a notivating factor in TlI's decision not
to select Qupta for a vacant job position?" The jury answered
"No. " Because this is the very fact issue presented to the

district court, the jury verdict controls.

L1l
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.



