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UNI TED STATES OF AMERI CA
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ROBERT MOYA,
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Appeal fromthe United States District Court
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(3:88-CR-262-D 8)

(July 25, 1995 )

Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curiam’
Appel  ant Robert Mya (Mya) challenges the inposition of
supervi sed rel ease upon revocation of his probation. W affirm
FACTS
On Septenber 29, 1989 Mya pleaded guilty to use of a

communi cation facility to facilitate a drug transaction in

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



violation of 18 U S.C. 8§ 843(b), and making a false incone tax
return, inviolation of 26 U S.C. § 7206(1). On Septenber 2, 1994,
finding that Moya had viol ated the conditions of his probation, the
district court revoked his probation and sentenced himto a termof
i nprisonnment, to be followed by one year of supervised rel ease.

On Septenber 8, 1994, Mya filed a notion to correct his
sentence pursuant to FED. R CRM P. 35, challenging the inposition
of supervised release. On Septenber 27, 1994, the district court
deni ed Moya's notion to correct the sentence and further found that
the court lacked jurisdiction to grant the notion. The district
court found that when the court did not act on Moya's notion within
seven days of the date of judgnent, the district court |ost
jurisdiction to correct the sentence. On Septenber 30, 1994, Mya
filed a notice of appeal to this Court.

TI MELI NESS OF NOTI CE OF APPEAL
The parties contend that the question of the tineliness of

Moya's notice of appeal is governed by FED. R Arp. P. 4(b), which
provides that a notice of appeal is tinely if filed wthin 10 days
after the disposition of certain post-trail notions. The parties
concede that Moya's notion is not explicitly listed in Rule 4(b),
but rely on the law regarding Rule 4(b) before its anendnent in
1993.

A defendant in a crimnal case nust file his notice of appeal
within 10 days after the entry of the judgnent he wi shes to appeal .
FED. R App. P. 4(b). Mya's Septenber 30 notice, nore than 10 days

after the district court's Septenber 7 judgnent was untinely unl ess



hi s post-judgnent notion interrupted the filing tine.
Rul e 4(b) provides, in relevant part:

If a defendant nakes a tinely notion specified
i mredi ately below, in accordance with the Federal Rules
of Crimnal Procedure, an appeal from a judgnent of
conviction nust be taken within 10 days after the entry
of the order disposing of the last such notion
outstanding, or within 10 days after the entry of the
judgnent of conviction, whichever is later. Thi s
provision applies to a tinely notion:

(1) for judgnent of acquittal;

(2) for arrest of judgnent;

(3) for a newtrial on any ground other than newy

di scovered evi dence; or

(4) for a new trial based on the ground of newy

di scovered evidence if the notion is made before or

within 10 days after entry of the judgnent...

The filing of a notice of appeal under this Rule

4(b) does not divest a district court of jurisdictionto

correct a sentence under FED. R CRM P. 35(c), nor does

the filing of a notion under FED. R CRM P. 35(c) affect

the validity of a notice of appeal filed before entry of

the order disposing of the notion.

Moya' s post-judgnent notion was not one of those listed in
Rul e 4(b), but was a notion pursuant to FED. R CRM P. 35(c). That
rule provides that "[t]he court, acting within 7 days after the
i nposition of sentence, may correct a sentence that was i nposed as
a result of arithnetical, technical, or other clear error."

The law in this circuit prior to the 1993 anendnents to Rule
4(b) was well settled: a notion for reconsiderationistinely filed
within the time prescribed for noticing an appeal, and, so filed,
tolls the period for filing a notice of appeal until the notion for
reconsideration is ruled on by the district court. United States
v. Greenwood, 974 F.2d 1449, 1466 (5th Cr. 1992), cert. denied
__us _, 113 s . 2354 (1993). We recently considered the

ef fect of the 1993 anendnents and determnm ned that the rul e survi ved
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t he anendnents. United States v. Brewer, _ F.3d__, 1995 W
405699 (5th Gir. (Tex.), July 7, 1995).

A notion for reconsideration is any request, however phrased,
that a district court reconsider a question decided in the case in
order to effect an alteration of the rights adjudicated. United
States v. Geenwood, 974 F.2d 1449, 1466 (5th Cr. 1992). Mya's
nmoti on was one of the species of notions for reconsideration and
was filed within 10 days of the order now appealed. He then filed
his notice of appeal wthin 10 days of the disposition of that
motion. We therefore find that his notice of appeal was tinely
filed.

SUPERVI SED RELEASE

The question of whether supervised rel ease may be i nposed upon
revocation of probation in this case is governed by 18 U S. C 8§
3565(a)(2) which provides:

(a) Continuation or Revocation -- |If the defendant

violates a condition of probation at any tinme prior to

the expiration or termnation of the term of probation,

the court may...

(2) revoke the sentence of probation and i npose any
ot her sentence that was avail abl e under subchapter A at
the time of the initial sentencing.
Subchapter A in turn allows for a "term of inprisonnent as
aut hori zed by subchapter D." Moya contends that this |anguage
limts his exposure to inprisonnent only, and does not enpower the
court to inpose supervised release, which is authorized under
subchapter D, but is not specifically referenced in subchapter A

Subsequent tothe initial briefing in this case, we had occasionto

consider this argunent, and rejected it. In United States .



McCul | ough, 46 F.3d 400 (5th Gr.), cert. denied, 1995 W. 335024
(U.S., June 19, 1995), we held that it is permssible for a
district court to inpose a term of supervised release upon a
def endant after revoking his probation.

We therefore AFFIRM t he judgnent of the district court.



