IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10898
Summary Cal endar

ALI CI A MARTI NEZ, etc., ET AL., Plaintiffs,

ALI CI A MARTI NEZ, o/ b/o Felisha Marie
Martinez, o/b/o Tracy Martinez, o/b/o

Fernando Al exis Martinez, Pl ai ntiff-Appellant,
vVer sus

UNI ON CARBI DE CORP., LINDE DIV., ET AL. Def endant s,
Al R PRODUCTS & CHEM CALS, | NC., Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(6:93 CV 093)

June 29, 1995

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Alicia Martinez ("Martinez") appeals the
district court's order denying her notion for |eave to designate
her expert witnesses out of tinme and for reconsideration of that
order, and she appeals the court's granting of sunmmary judgnent in

favor of Defendant-Appellee Air Products & Chemcals, Inc. ("Ar

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Products"). Because we find that the district court did not abuse
its discretion in denying Martinez's notion to file her expert
W tness designation out of tinme and that no genuine issue of
material fact exists as to causation in this toxic tort action, we
affirmthe judgnent of the district court.

FACTS AND PROCEDURAL HI STORY

While Martinez was enployed from 1974 to 1988 at Ethicon, a
medi cal products manufacturing facility located in San Angel o,
Texas, she was allegedly exposed to various chem cals including
i sopropyl al cohol, silicone and ethyl ene oxide. As a result of her
exposure, Martinez alleges that she has sustained injuries
i ncludi ng, but not limted to, peripheral neuropathy, psychoorganic
syndrone of sol vent workers, central nervous systemdysfunction and
possi bly malignant tunors, all of which have resulted in her total
disability since Cctober 1988.

Martinez, along with several other enployees since dism ssed
fromthis cause of action, filed suit pro se on Cctober 22, 1993 in
Texas state court against Defendants for personal injuries caused
by exposure to toxic chem cals in the workplace. Defendant Johnson
and Johnson renoved the case to federal court based upon diversity
jurisdiction. After discovery was commenced, Plaintiffs filed
nmotions seeking to postpone their depositions, to limt
interrogatories and to extend tine for answering discovery. The
district court granted Plaintiffs various extensions to respond to
di scovery. Then on April 6, 1994, the district court entered its
pre-trial notice and order setting a trial date of Septenber 19,

1994, and setting a date for Rule 26(a)(3) information exchange



thirty days before trial. Pursuant to Local Rule 8.1(c), the
parties were required to designate experts 90 days before the tri al
date, which was June 21, 1994.

In May 1994, Plaintiffs nentioned a list of physicians in
answeri ng an expert interrogatory subm tted by Def endants, but they
did not answer as to any expert opinions and stated no facts
regardi ng such opi nions as requested by the interrogatories. Then
on June 1, 1994, Air Products filed a notion for summary judgnent
as to six of the plaintiffs because they worked for Ethicon after
Air Products ceased to supply chemcals there, as to one plaintiff
on the grounds of causation and |limtations and as to Martinez on
the ground of limtations. On August 18, 1994, the district court
denied Air Products' summary judgnent notion as to Martinez on the
basis of the discovery rule.?

On July 18, 1994, prior to the district court's ruling on Air
Products' notion for summary judgnent, Martinez filed a notion for
| eave to | ate-desi gnate experts, in which she naned ei ghteen health
care providers. Because she failed to file the notion in proper
formunder the local rules, the court ordered the notion stricken.
Martinez refiled her notion on July 21, 1994. The court denied the
nmoti on on August 16, 1994.

On August 23, 1994, the district court entered an order
stating that it would entertain additional notions for sumary

judgnent if filed before August 31, 1994. Air Products filed a

1 Al other plaintiffs except Martinez were di sm ssed by
order of August 16, 1994, so the court only considered the notion
wWth regard to Martinez.



renewed notion for sunmary judgnent, asserting nedi cal causation as
to Martinez, which the court granted on August 30, 1994.2
EXCLUSI ON OF EXPERTS

The district court's order denying Martinez's notionto | ate-
desi gnate her expert w tnesses "involves both the enforcenent of a
schedul i ng order and the enforcenent of |ocal rules.” Geisernman v.
MacDonal d, 893 F.2d 787, 790 (5th Cr. 1990). Thus, we reviewthe
district court's order for an abuse of discretion. Id. (citations
omtted). In reviewwng the court's exercise of discretion, we
consider the followng four factors: (1) Martinez's reason for
failing toidentify her experts; (2) the inportance of the expert's
testinony; (3) the potential prejudice in allowng the expert's
testinony; and (4) the availability of a continuance to cure such
prejudice. 1d. at 791 (citing Bradley v. United States, 866 F.2d
120, 125 (5th G r. 1989) (internal citations omtted)).

Martinez's reason for failing to file her designation within
the tinme limtation under Local Rule 8.1(c) is that she was acting
pro se, and that she did not have | egal representation so that she
was unabl e to adequately handl e the very extensive and conpli cated
paperwork in the case. She argues that as a pro se litigant
burdened wi t h physi cal and econom ¢ hardshi p she shoul d not be held

to the literal requirenents of the |local or federal rules absent

2 In July 1994, Defendants Johnson and Johnson,
Envi ronmental Tectonics Corporation and all Union Carbide
defendants filed notions for sunmary judgnent asserting |ack of
evi dence of nedical causation as to Martinez and the other
plaintiffs. The court granted Johnson and Johnson's notion on
August 19, 1994, and the renmaining notions were granted on August
22, 1994. WMartinez does not appeal these notions.

4



intentional or willful conduct on her part.

Al t hough pro se litigants are provided nore |atitude by the
courts, they are not excused fromconplying with federal and | ocal
procedural rules. See Birl v. Estelle, 660 F.2d 592, 593 (5th Cr
1981). The district court specifically stated in its pre-tria
scheduling order entered April 6, 1994 that all parties not
represented by counsel were expected to conply with the order.
Addi tionally, Martinez concedes that she was aware that Local Rule
8.1(c) plainly inposes a deadline to designate expert w tnesses at
| east 90 days before trial. "One does not require a |egal degree
to count back 90 days fromthe scheduled trial date of [ Septenber
19], which the pre-trial order contained." GCeiserman, 893 F. 2d at
791.

W next consider the inportance of Martinez's expert
testinony. As Martinez asserts, the testinony of Dr. Teitel baum
concerning the nedical causation of her injuries is the only
evi dence she was able to obtain. Therefore, we can assune that the
expert testinmony is significant to her case. However, because
Martinez does not argue that the remaining seventeen experts woul d
provi de useful information with regard to causation, we concl ude
that the testinony of the remaining excluded experts s
uni nmport ant .

Martinez argues that her delay in designating Dr. Teitel baum
woul d not have caused any prejudice because Dr. Teitel baum was
knowmn to Air Products well before the deadline to designate
experts. Specifically, Martinez contends that Dr. Teitel baum was

listed as an expert in  her answers to Air Pr oduct s’



interrogatories, which she served on Air Products in May 1994, over
a nonth before the deadline. 1In addition, Dr. Teitel baum s report
was discussed at Martinez's deposition on April 4, 1994, A r
Products argues that the delay would have been quite significant
and prejudicial because Mrtinez sought to designate eighteen
experts with no ot her di scovery responses of docunents to assist in
trial preparation and no tine to adequately conplete discovery.
Al t hough Air Products mght not suffer any prejudice from the
designation of only Dr. Teitelbaum the district court has w de
discretion to exclude Martinez's last-mnute efforts to designate
ei ghteen "experts" |isted wthout supporting docunentary evi dence.

Finally, we nust consider the possibility of a continuance.
Martinez argues that her notion for continuance filed August 29,
1994 should have been granted so that any prejudice against Ar
Products could have been relieved and the case could have been
decided on the nerits. However, we find that while a continuance
woul d have allowed Air Products nore tine to conduct discovery on
Martinez's new experts, it would have also resulted in nore del ay
and expense for Air Products. The district court had already
granted several discovery deadline extensions to Martinez.
"Moreover, a continuance woul d not deter future dil atory behavior,
nor serve to enforce local rules or court inposed scheduling
orders."” I1d. at 792 (citing Bradley, 866 F.2d at 126).

Al though we find the proposed testinony of Dr. Teitel baum
inportant to Martinez's proof of causation, it "cannot singularly
override the enforcenent of local rules and scheduling orders.™

| d. Consequently, the district court's denial of Martinez's notion



to | ate-designate eighteen expert w tnesses was not an abuse of
di scretion.
SUMMARY  JUDGVENT

The district court determned that Martinez failed to provide
proper sunmmary judgnent evidence in support of her toxic tort
clainms. Having unsuccessfully objected to the court's evidentiary
rulings on appeal, Martinez has also failed to direct this Court to
any other summary judgnent evidence in the record with respect to
causation to support her clains. Therefore, we find that Martinez
has failed to create a fact issue on the el enent of causation of
injury for her toxic tort action.? Accordingly, the district
court's order granting Air Product's notion for summary judgnent
was proper. See Geiserman, 893 F.2d at 794.

CONCLUSI ON

For the reasons articulated above, the judgnent of the

3 Martinez also argues that the district court abused its
discretion in denying her notion for leave to file a surreply to
Air Products' first notion for sunmary judgnment on the issue of
causation and for denying her an opportunity to file a response
to Air Products' renewed notion for sunmary judgnent. Having
al ready addressed the issue of causation in her response to Air
Products' first nmotion for summary judgnent, we find no abuse of
di scretion in denying her notion for leave to file a surreply.
We also find any error on the part of the district court in
denying Martinez the opportunity to file a response to Air
Products' renewed notion for summary judgnent harm ess in |ight
of the district court's consideration of the evidence previously
submtted by Martinez on the issue of causation, including the
letter fromDr. Teitelbaum and Martinez's failure to identify
any additional evidence to this Court on appeal. See Powell v.
United States, 849 F.2d 1576, 1582 (5th Cir. 1988). "The |aw
allows a district judge to grant summary judgnent on the basis of
facts shown by conpetent evidence in the record, even if those
facts are not highlighted in the notion for summary judgnent."
United States v. Houston Pipeline Co., 37 F.3d 224, 227 (5th G
1994) .



district court is AFFI RVED.



