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Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1862-D)

(Cct ober 12, 1995)

Before JOLLY, JONES and STEWART, Circuit Judges.
PER CURI AM *

Eddie Vee Akers, a prisoner of the State of Texas,
appeal s the district court's denial of his notion to file an out-
of -time appeal pursuant to Federal Rule of Appellate Procedure
4(a)(6) ("Rule 4(a)(6)"). This court affirnms the district court's

j udgnent .

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



. BACKGROUND

Akers filed a pro se, in forma pauperis, civil damages

action against the Dallas Police Departnent, three police officers,
the Dallas District Attorney, an Assistant District Attorney, and
the Gty of Dallas, pursuant to 42 U.S.C. § 1983 ("§ 1983"). Akers
alleged that: a) Police Oficer Don Fitzgerald violated Akers's
constitutional rights by giving perjured testinony at trial; D)
Assistant District Attorney Cark Birdsall elicited perjurious
testinony from Fitzgerald; Cc) Police Oficer Kirby Swafford
st opped Akers wi t hout probabl e cause, conducted an ill egal search,
and arrested him d) the evidence obtained during the allegedly
illegal search was presented during the crimnal trial; e)
District Attorney John Vance failed to supervise and train
Birdsall; f) Police Oficer John McGQuire gave fal se testinony in
order to convict Akers; and g) Fitzgerald, Swafford, McGQuire, and
Birdsall conspired to arrest and convict Akers, depriving him of
his constitutional rights.

Akers concedes that neither his conviction or sentence
has been reversed on direct appeal, expunged by executive order,
declared invalid by a state tribunal, or called into question by a
federal court's issuance of a wit of habeas corpus.

On April 18, 1994, the district court dismssed the §
1983 danmges suit with prejudice. To the extent that Akers's suit
coul d be construed as a habeas corpus petition, the district court
dismssed it without prejudice for failure to exhaust state court

renedi es.



On Septenber 22, 1994, Akers filed an untinely notice of
appeal fromthe district court's disnissal of his § 1983 case. He
argued that he had not received notice of the dismssal, and fil ed
a notion to re-open the tine for appeal pursuant to Rule 4(a)(6).
The district court deni ed Akers's notion because hi s appeal was not
in good faith and because Akers had not denonstrated "due diligence
in inquiring as to the status of his case." Akers appeals the
district court's denial of his Rule 4(a)(6) notion and requests to
suppl enent the record with a docunent fromthe prison mail | og.

1. DI SCUSSI ON

This court grants Akers's notion to supplenent the
record; the docunent he offers pertains to the Rule 4(a)(6) notion.

Nevert hel ess, we concl ude that the district court did not
abuse its discretion in denying Akers's Rule 4(a)(6) notion because

hi s appeal was not in good faith. See In re Jones, 970 F. 2d 36, 39

(5th Gr. 1992). Akers has no cause of action for civil danmages
under § 1983, as his conviction and sentence have not been
i nval idated. The Suprene Court has held that:

“"[1]n order to recover damages for al | egedl y
unconstitutional conviction or inprisonnent, or for other
harm caused by actions whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8 1983 plaintiff nust
prove that the conviction or sentence has been reversed
on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to make such
determnation, or called into question by a federal
court's issuance of a wit of habeas corpus, 22 U S.C. 8§
2254. A claimfor damages bearing that relationship to
a conviction or sentence that has not been so i nvalidated
is not cogni zable under § 1983."

Heck v. Hunphrey, @ US |, 114 S .. 2364, 2372 (1994) (internal

footnotes omtted). Further, to the extent that Akers's appea
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constitutes a habeas corpus petition, that appeal has no nerit;

Akers has not exhausted his state court renedies. See id. at 2369.
1. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



