IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10888
Summary Cal endar

GLEN C. JAMES,
Pl ai ntiff-Appellant,
vVer sus
JIM M NTER ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 42:92-CV 633-E, W 4:92-CV-829-Y
& 4:92-CV-909-E
-(ﬁeﬁrdafy-8: i9§5{
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

On Septenber 9, 1994, the district court entered an order
denying the plaintiff's notions for injunctive and decl aratory
relief; for appointnent of counsel; to anend his conplaints; for
the judge to tour the Tarrant County jail, and granting the
def endants' notion for sunmary judgnent on the denial -of-access-
to-the-courts and i nadequate and unsanitary food clains. The

district court also ordered the plaintiff to file an anended

conplaint. The plaintiff filed a notice of appeal fromthis

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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order on Septenber 15, 1994.

Al t hough the Septenber 9, 1994, order does not di spose of
the litigation, portions of the order, including the denial of
injunctive relief and appoi ntnment of counsel, are imedi ately
appeal able interlocutory orders. See 28 U S.C. 8§ 1292(a)(1);
Robbins v. Maggi o, 750 F.2d 405, 412 (5th Cr. 1985). The order,

however, contains the analysis and the reasons for the decision
and is therefore not a "separate docunent" judgnent as required
by Fed. R Gv. P. 58. "[A] statenent tacked on at the end of an
opinion . . . is considered part of the opinion, and is not
properly a judgnment until it is set forth on a separate
docunent." See 6A J. Mdwore, J. Lucas, G Gotheer, MOORE S
FEDERAL PRACTI CE, ¢ 58.02, at 58-11, -17 (2d Ed. 1991) (footnote
omtted). See also Bankers Trust Co. v. Mallis, 435 U S 381

(1978). The separate docunent requirenment of Rule 58 applies to

appeal able interlocutory orders. Silver Star Enter., Inc. v. MV

SARAMACCA, 19 F.3d 1008, 1012 n.4 (5th Cr. 1994).
Al t hough the separate docunent requirenent is not

jurisdictional and may be wai ved, see Barnhardt Marine Ins., Inc.

v. New England Int'l Surety of Anerica, Inc., 961 F.2d 529, 531

(5th Gr. 1992), the defendants have chal |l enged the court's
jurisdiction because the order does not conply with Rule 58, and

t he appeal nust be dismssed. Seal v. Pipeline, Inc., 724 F. 2d

1166, 1167 (5th G r. 1984).
Accordi ngly, the appeal is dism ssed pursuant to the

procedure set out in Townsend v. Lucas, 745 F.2d 933, 934 (5th

Cir. 1984). The plaintiff may rectify the |ack of a separate
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docunent judgnent by a notion to the district court for entry of
judgnent. He may then appeal fromthe judgnment within the tinme

prescribed by Fed. R Cv. P. 4(a)(1l). See Townsend, 745 F.2d at

934.
APPEAL DI SM SSED.



