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PER CURI AM *
Vernon L. Schnei der appeal s the district court’s grant of

summary judgnent in favor of the governnent, his forner enployer,

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



in three now consolidated discrimnation |awsuits. Fi nding no
reversible error, we affirm
BACKGROUND

Schnei der was an agent for the Internal Revenue Service
(I'RS) on June 21, 1988. On that day, Schneider did not report to
his regular place of enploynent, but reported to the Dallas
Regional O fice of the IRS. Wen contacted by his supervisor and
told to report to his regular assignnent, Schneider refused,
stating that he coul d not unl ess he received direct orders fromthe
regi onal comm ssioner or the district director. The supervisor,
Clifton Anderson took the matter to his branch chief, the regional
personnel departnent, and the outside enpl oyee counseling service,
Human Affairs International. Schneider would not return the
t el ephone calls of Human Affairs. Anderson contacted Schneider's
famly and informed them of his erratic behavior. For two nore
days, Schneider refused to report to his regular place of work,
giving the reason that he was on a secret special assignnent for
the President of the United States |ooking for infiltrators in the
|RS. At the behest of Schneider's wfe, he was commtted to CPC
M Il wood Hospital. On August 4, 1988, Schnei der was rel eased.

Schneider returned to work on August 15, 1988, but was
tenporarily reassigned to the planni ng and speci al prograns branch
of the I RS because it was a | ess stressful position. Schnei der had
been diagnosed wth paranoid disorder, and wth having an
obsessi ve-conpul si ve personal ity style. The psychiatri st exam ni ng

Schnei der found that the paranoid disorder had resolved itself



because of decreased stress. On June 2, 1989, Schneider was rated
as having perfornmed his new assignnent "fully successfully," which
was one |level below his previous rating of "outstanding." He,
however, filed a conplaint asserting that his performance rating
had been |owered because of his hospitalization. The Equal
Enmpl oynent Opportunity Comm ssion (EEOC) found that Schneider
presented no evidence of discrimnation because of his handi cap.

On June 7, 1991, Schneider nmet with Lynn Wl don, a case
worker with Dallas County Mental Health. He attenpted to have a
warrant of nental illness issued for his supervisor at the IRS
Follow ng an investigation, Schneider was termnated from his
enpl oynent effective Decenber 6, 1991, for unauthori zed di scl osures
of taxpayer information, using CGovernnment time for other than
of ficial purposes, and for m susing his Governnent identification.
In February 1992, Schneider conpleted retirenment fornms, and his
retirement was authorized effective Decenber 6, 1991, the date of
his termnation. At the tine, Schneider was 61 years old and had
nearly 33 years of service credit.

This case is a consolidation of three separate pro se

actions filed by Schnei der. Schneider v. Brady, No. 3:92-CV-0246-G
(Case One) was filed on February 6, 1992. Schnei der all eged that
he had been di scrim nated against by the Internal Revenue Service
(IRS), his enployer, because of his age, nental handicap, and
national origin. Schneider also asserted that he had been
retaliated against for seeking redress of his grievances through

t he EECC process. Schnei der all eged that he had been transferred to



a different job within the IRS and that his performance apprai sal
had been | owered because nmanagenent perceived that he had a nental
handi cap.

In Schneider v. Brady, Cvil Action No. 3:93-CV-0373-P

(Case Two), filed February 23, 1993, Schnei der alleged that he had
been wongly termnated by the IRS effective Decenber 6, 1991,
because of his age, national origin, and in retaliation for his
EECC activities. Al t hough Schnei der nentioned age and nationa
origin as reasons for his termnation, the conplaint is essentially
based on retaliation for his EECC activities.

Schneider v. Bentsen, G vil Action No. 3-94-CV-0940-P

(Case Three), was filed on May 12, 1994, and al so all eged adverse
enpl oynent action caused by discrimnation based on age and
national origin, as well as retaliation for his EECC activities.

The district court consolidated the cases and, at
appel | ees' behest, granted sunmmary judgnent in their favor.
Schneider's notion for reconsideration and to vacate the judgnent
under Fed. R Cv. P. 59(e) was denied, and he has appeal ed.

DI SCUSSI ON

Schnei der asserts that the district court erred in
granting summary judgnent in favor of the defendants on his clains.
Summary judgnent is appropriate if "viewing all the evidence in the
i ght nost favorable to the non-novant, ‘there is no genui ne issue
as to any material fact and the noving party is entitled to

judgnent as a matter of |aw Anmburgey v. Corhart Refractories

Corp., 936 F.2d 805, 809 (5th Cr. 1991), quoting WIIlianmson v.



United States Dep’'t of Agric., 815 F.2d 363, 373 (5th Cr. 1987).
If a novant carries his burden, the non-novant nust set forth
specific facts showing that there is a genuine issue for trial.
Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (en
banc) . !
ELEMENTS OF AGE AND NATI ONAL ORI G N CLAI Ms

To establish a prima facie case of age discrimnation,
Schnei der nust show that he "(1) was discharged; (2) was qualified
for the position; (3) was within the protected class at the tine of
t he discharge; (4) was replaced by soneone outside the protected
class, or (5) by soneone younger, or (6) show otherwi se that his
di scharge was because of age.”" Crumv. Anerican Airlines Inc., 946
F.2d 423, 428 (5th Gr. 1991), quoting Bienkowski v. Anmerican
Airlines Inc., 851 F.2d 1503, 1504-05 (5th Gr. 1988). Simlarly,

to nake a prima facie case of discrimnation under Title VII

1 The governnent argues that the clains contained in Case One shoul d

be dism ssed due to Schneider’'s failure to timely file in federal court.
Construi ng Schneider’s pro se brief liberally, Case One contains clains arising
under Title VII, the Age Discrimnation in Enployment Act (ADEA) and the
Rehabilitation Act. If Schneider’s clains inplicated only Title VIl and the
Rehabilitation Act, the clainms would be barred by the limtations period
contained in Title VII and the Rehabilitation Act, which at that tinme barred
suits filed 30 days after receipt of a decision by the EECC. 42 U S.C. § 2000e-
16(c)(1983); 29 U.S.C A 8§ 794a(a)(1l)(Wst 1985); see Johnston v. Horne, 875 F. 2d
1415, 1418-19 (9th G r. 1989). The governnment fails, however, to discuss or even
nention the split of authority regarding the applicability of the 30 day
limtations period inregard to ADEA suits that have first been addressed by the
EECC. See Jones v. Runyon, 32 F.3d 1454, 1456-57 (10th G r. 1994); Long v. Frank,
22 F.3d 54, 56-57 (2d CGr. 1994); Lavery v. Marsh, 918 F.2d 1022, 1027 (1st Gr.
1990); Lubni ewski v. Lehman, 891 F.2d 216, 220-21 (9th Cir. 1989). Because this
is a vexing issue, and the district court disposed of this case on the nerits,
this court will do |ikew se.

Simlarly, Case Two presented, according to the government, a
guestion of failure to exhaust administrative renedies. The district court
rejected the contention, and we see no need to consider it here.



Schnei der nmust show that he (1) was discharged; (2) was qualified
for the position; (3) was a nenber of a protected group; and (4)
that his position was filled by a "person who is not a nenber of a
protected group."” Valdez v. San Antoni o Chanber of Commerce, 974
F.2d 592, 596 (5th Cr. 1992). |If Schneider establishes a prim
facie case, the burden shifts to the IRS to show a legitinmate
nondi scrimnatory basis for the termnation. See Texas Dep't of
Community Affairs v. Burdine, 450 U S 248, 253-54, 101 S.
1089, 1093 (1981); Valdez, 974 F.2d at 596. |If the IRS nakes this
show ng, then the burden shifts back to Schnei der to show that the
nondi scrimnatory basis was nerely a pretext for a discrimnatory
termnation. See MDaniel v. Tenple Indep. School Dist., 770 F. 2d
1340, 1346 (5th Gr. 1985); Valdez, 974 F.2d at 596.
ELEMENTS OF A RETALI ATI ON CLAI M

To establish a prima facie case of retaliation the
plaintiff nust show that (1) he engaged in activity protected by
the Age Discrimnation in Enploynment Act or Title VII; (2) an
adverse enploynent action occurred; and (3) there was a causa
connection between the participation in the protected activity and
the adverse enploynent action. Barrow v. New Ol eans Steanship
Ass'n, 10 F.3d 292, 298 (5th Gr. 1994). Once the prinma facie case
is established, the defendant has the burden of producing sone
nondi scrimnatory reason for the action. Shirley v. Chrysler First,
Inc., 970 F.2d 39, 42 (5th CGr. 1992). If the defendant nmakes this
show ng, the plaintiff has the burden of establishing that the

proffered reasons were a pretext for retaliation. |Id.



Wth respect to these categories of clains brought in al
three suits, Schneider has not produced evidence that creates a
question of material fact that any of the personnel actions taken
against him were a pretext for discrimnation. QG her than his
basi c al | egati on, Schnei der has not even suggested that either his
transfer or his termnation was based on his age or his teutonic
origins.? As for retaliation, Schneider's argunent on appeal is
that his EECC conpl ai nts are proof that he was continually harassed
and retaliated against by the IRS. Schnei der asserts that the IRS
did not establish the alleged rules infractions that were given as
the notivation for his termnation. Contrary to Schneider's
argunent, the I RS bears the burden of producing a legitinmate reason
for the termnation, not of proving that there was no
discrimnatory reason for the term nation. Schnei der bears the
burden of show ng that the reason given was nerely a pretext for a
discrimnatory action. Schneider has not presented any evidence to
carry this burden. The district court did not err in granting
summary judgnent on these cl ai ns.

REHABI LI TATI ON ACT CLAI M

The Rehabilitation Act, 29 USC 8§ 701-796 (West
1985) (the Act), prohibits discrimnation against otherw se
qualified disabled individuals in prograns that receive federa
financial assistance, inthis case the IRS. The Act is intended to

ensure that individuals with disabilities receive the sane

2 The district court noted that it was not certain that Schnei der had

nmade a prima facie showi ng of discrimnation, but assumed for purposes of the
sunmary judgrment notion that he had done so.

7



treatnent as those without disabilities. Chiari v. Cty of League
Cty, 920 F.2d 311, 315 (5th Cr. 1991). To qualify under the Act,
Schnei der nust show that he (1) was disabled; (2) was otherw se
qualified; (3) worked for a programthat received federal funding;
and (4) was transferred or fired solely because of his disability.
ld.; see 29 U.S.C.A. 8 794. The Suprene Court has defined a person
as "otherwise qualified" if he "is able to neet all of a programs
requirenents in spite of his handicap." Southeastern Conmmunity
Col l ege v. Davis, 442 U. S. 397, 406, 99 S. . 2361, 2367 (1979).
Schnei der bears the burden of showng that he is "otherw se
qualified." Chiari, 920 F.2d at 315.

Al t hough the district court did not specifically address
Schneider's clains in terns of the Act, the court’s concl usion that
there was no genuine issue of material fact that the reasons for
the transfer and subsequent termnation were nerely pretextua
forecloses this claimas well. As Schneider has not shown that he
was term nated or transferred® for other than valid reasons, he has
not shown that he was otherwi se qualified for the position.

CONCLUSI ON
As seen from the discussion there is no basis to grant

Schneider's notion for appointed counsel on appeal. For the

8 Schnei der has not clearly defined his conplaint with respect to his

transfer toadifferent position follow ng his hospitalization. Schnei der has not
produced any evidence to show that the reassignment was for any purpose other
than to accommpdate his need for a |less stressful work environment with cl ose
supervision. It is not |ogical to argue that an attenpt to acconmodat e t he needs
of a disabled worker is a violation of the Act.

8



foregoi ng reasons, the judgnent of the district court is AFFI RVED,
Motion to Appoint Appellate Counsel is DEN ED.



