IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10864

Summary Cal endar

ELLONA D. KI RTLEY,
Pl ai ntiff-Appellant,

ver sus

DI LLARD DEPARTMENT STORES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:91-CV-423-T)

March 12, 1996

Before H G3@ NBOTHAM and PARKER, Circuit Judges, and BROM,
District Judge.

PER CURI AM **

Plaintiff Ellona Kirtley sued her fornmer enployer, Dllard
Departnent Stores, Inc., alleging that Dillard discharged her
because of her age in violation of the Age Discrimnation in
Enmpl oynent Act, 29 U S.C § 621-34. After the close of the
plaintiff’s evidence, the district court granted Dillard s notion

for judgnent as a matter of law. W reverse.

"‘District Judge of the Eastern District of Texas, sitting by
desi gnati on.

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Kirtley was the only wtness to testify in this case.
According to her testinony, which we accept as true, Dillard fired
her after an incident in which she purchased perfune in order to
wn a sales contest. Wen Kirtley told her ultinmate manager that
she i ntended to nake t hese purchases, his response was “Go for it.”
Another Dillard supervisor provided Kirtley wth information
necessary to nmake the transactions count for contest purposes.
After the incident, Kirtley received two corrective notices; one of
t hese di sciplined her for | eaving a package of the perfunme she had
purchased in the store, in spite of the fact that fragrance
enpl oyees had for a substantial period of tinme nmade a practice of
| eaving purchased itens in their departnent w thout incident.
After Kirtley received the correctives, a supervisor told her that
the matter was closed. About one week |ater, however, Kirtley's
ulti mate manager discharged her. This manager had previously
coment ed t hat young wonen shoul d not dress |ike old wonen and t hat
he wi shed his wife | ooked |ike a young wonan.

We held this case to await our decision in Rhodes v. Qui berson

O 1 Tools, No. 92-3770 (en banc). Rhodes teaches that a plaintiff
may avoid judgnent as a matter of law by introducing evidence
sufficient to support a prima facie case and to all ow a reasonabl e
jury to infer that the enployer’s proffered reasons were a pretext
for discrimnation. The district court held that regardl ess of the
evidence of pretext, plaintiff nust yet prove that she was fired

because of her age. This reading of St. Mary's Honor Center V.

Hicks, 113 S. . 2742 (1993) is not wthout force. A panel of our



court read St. Mary’s that way. However, our court en banc reached
a sonewhat different conclusion. We held that evidence that an
enpl oyer’s reason for discharge was false is ordinarily enough
given a prima facie case to take the issue of discrimnation to the
jury. The district court and the parties have presuned that
Kirtley proved a prinma facie case. Gven this assunption, we agree
wth Kirtley that she has introduced evidence sufficient to reach
the jury under Rhodes. A rational jury could accept Kirtley’s
testinony and thus disbelieve Dillard s articulated reasons.
Together with the prima facie case, the age rel ated remarks of the
supervi sor, and the remai ning facts and circunstances of the case,
this evidence of pretext was sufficient toallowarational jury to
infer that Dillard discharged Kirtley because of her age.

W REVERSE the district court’s judgnent as a matter of |aw

and REMAND for proceedi ngs consistent with this opinion



