UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-10832
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

JOHNNY RAY HOPES,
a/ k/ a Johnny Ray Hops,
a/ k/ a Johnny Hope,
a/ k/a Johnny R Hopes,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(5:94 CV 98 C (5:93 CR 18 01))
( March 20, 1995 )

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

BACKGROUND

Johnny Ray Hopes was indicted for, inter alia, possessionwth

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



intent to distribute five grans or nore of cocaine base. The
Gover nnent subsequent |y filed a Super sedi ng Enhancenent
| nf ormati on, seeki ng enhancenent penalties pursuant to 21 U S.C. §
851 based on Hopes' two prior drug-related felony convictions.
Hopes changed his initial plea of not guilty, to guilty and signed
a witten plea agreenent.

The plea agreenent specifically stated that Hopes faced a
m ni mum 10-year term of inprisonnment and a maximum term of |ife.
The plea agreenent further stated that sentence was to be inposed
by the district court, that the Governnment was nmaki ng no prediction
as to a sentence, and that Hopes would "not be allowed to w thdraw
his plea if the applicable guideline range is higher than
expected." Hopes also signed a factual resune wherein he admtted
knowi ngly and intentionally possessi ng 20.49 grans of cocai ne base
with the intent to distribute.

At sentenci ng, Hopes stated under oath that he understood t hat
the district judge was not bound by the plea agreenent and that
neither his attorney, the judge, nor the Governnent coul d advise
"Wth any degree of certainty which particular guideline" would
apply. Hopes received a 165-nonth termof incarceration, an eight-
year term of supervised rel ease, and a $50 speci al assessnent.

On direct appeal, Hopes' counsel filed an Anders?! brief, after
which his wthdrawal was authorized. Hopes' appeal was then
di sm ssed as frivol ous.

Hopes filed a 28 U S.C. 8 2255 notion alleging that tria

. Anders v. California, 386 U S. 738 (1967).
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counsel erroneously inforned himthat if he went to trial he would
face a mnimm 25-to-30-year sentence because of two prior drug
convictions, and that the erroneous advice induced himto plead
guilty. The nmatter was referred to a nagistrate judge who
recommended denial because Hopes had not shown the requisite
prej udi ce. Hopes filed objections, which the district court
overrul ed when it adopted the magi strate judge's report and entered
j udgnent di sm ssing Hopes' 8§ 2255 noti on.
OPI NI ON

Hopes contends that he pleaded guilty because counsel
erroneously advised himthat if he went to trial he would face a
m ni mum 25-t 0- 30-year sentence as a career offender. Hi s argunent
i's unavailing.

To prevail, Hopes nmust show that counsel's performance fell
bel ow an objective standard of reasonabl e performance and that he

was prejudiced by that deficient perfornmance. Lockhart wv.

Fretwell, 113 S. C. 838, 842 (1993). "If it is easier to dispose
of an ineffectiveness claimon the ground of |ack of sufficient

prejudi ce, which we expect will often be so, that course shoul d be

followed." Strickland v. Washington, 466 U S. 668, 697 (1984).
Hopes nust denonstrate prejudice by show ng that counsel's
errors were so serious that they rendered the proceeding unfair or
the result unreliable. Fretwell, 113 S. C. at 844. In the
context of a guilty plea, Hopes nust show t hat counsel's deficient
performance prejudiced the defense to the extent that there is a

reasonabl e probability that, but for an attorney's errors, he would



not have pleaded guilty, but would have gone to trial. Hill v.
Lockhart, 474 U. S. 52, 60 (1985). A petitioner nust "affirmatively

prove" prejudice. Strickland, 466 U S. at 693. The nere

allegation of prejudice is insufficient to satisfy Strickland's

prejudice requirenment. Arnstead v. Scott, 37 F.3d 202, 206 (5th

Cr. 1994). Hopes' attorney, James Gorsuch, submtted an
affidavit wherein he swore that he did not advise Hopes of a
potential 25-to-30-year m ni num sentence, nor did he advi se Hopes
that the career crimnal provisions of the qguidelines applied.
Gorsuch al so detailed the strength of the Governnent's case agai nst
Hopes, averring that he advised Hopes that the evidence included
two offense reports and two audio tapes detailing hand-to-hand
sal es by Hopes to undercover officers, and statenents fromvari ous
i ndi vi dual s evi dencing that Hopes ran a crack-cocai ne house.
Gorsuch al so averred that co-defendant Pernell WIIlianms agreed
to testify on behalf of the Governnent and that the factual resune
prepared relative to WIllians' plea agreenent stated that WIlIlians
observed Hopes "in the process of “cutting' approximtely 20.49
grans of Cocai ne Base." Gorsuch further averred that he inforned
Hopes that a final guideline range could not be arrived at until
after a presentence investigation report (PSR) had been prepared.
At his re-arraignnent hearing, Hopes testified that he
understood that: 1) the district court was not bound by the plea
agreenent; 2) neither his attorney, the court, nor the Governnent
could advise him"wth any degree of certainty" what his sentence

woul d be until the PSR was conducted; 3) the facts stated in the



factual resune were true and correct; 4) his plea was freely and
voluntarily nmade; and 5) he was fully satisfied with his attorney's
representation.

Hopes has not established that, but for the alleged errors of
counsel, he would not have pleaded qguilty. He has offered only
naked assertions in support of his contention. The evi dence
agai nst hi mwas solid and i ncluded a nunber of statenments and tape
recordi ngs establishing his possession of 20.49 grans of cocaine
base.

Hopes also contends that the district court inproperly
declined to conduct an evidentiary hearing, and that the nagi strate
judge applied the Hll standard in an inproper nmanner when
analyzing his claim H's argunents fail.

Because the district court could fairly resolve Hopes'
i neffective-assi stance-of-counsel claimwith the record before it,

no evidentiary hearing was necessary. See United States v. Smth,

915 F.2d 959, 964 (5th Cr. 1990).

Further, Hopes' argunent that the magi strate judge inproperly

applied the H Il standard is factually frivol ous. H Il governs
clains of ineffective assistance of counsel in a guilty-plea
context, and under Hill, no show ng of prejudice has been nade, as
denmonstrated above. Hll, 474 U. S. at 59-60.

AFFI RVED.
w |\ opi n\ 94- 10832. opn

o 5



