IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10784

ALBERT ODMARK, Trustee of U W
FIl orence F. Tucker, ET AL.,

Pl aintiffs-Appellants,
vVer sus
MESA LI M TED PARTNERSHI P, ET AL.
Def endant s- Appel | ees.
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VI NCENT GERARDO, ET AL.
Pl aintiffs-Appellants,
vVer sus
MESA LI M TED PARTNERSHI P, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:91 Cv 2376 X c/w 3:92 CV 112 X)

(June 19, 1995)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



This class action lawsuit requires us to interpret the
agreenent governing the defendant, Mesa Limted Partnership (now
defunct), and to decide whether, in converting this forner
partnership into corporate form it or its codefendants--T. Boone
Pi ckens and his Pickens Operating Co., the general partners of the
limted partnership--breached the agreenent or violated state or
federal law. The plaintiffs, holders of Preference Units of the
def endant, Mesa Limted Partnership, as of October 4, 1991, seek
$164 mllion in damages, contending that the defendants breached
the limted partnership agreenent and breached their fiduciary
duties in carrying out the conversion, and failed to disclose
certain features of Mesa's conversion, thereby violating federa
securities |aws. The district court rejected the clains of the
plaintiffs and granted summary | udgnent. Finding no reversible
error, we affirm

A

The details of the conversion are anply described in the

opi nions of the district court and the Del aware chancery court in

a prior proceeding styled In re Mesa Ltd. Partnership Preferred

Unitholders Litig., 1991 W 262669, *1-*4 (Del.Ch.), 17 Del. J.
Corp. L. 1244, 1247-52; we need not recount those details here,
except as they becone necessary to our discussion. Qur review of

a grant of summary judgnent is de novo. E.g., Omitech Int'l v.

Corox Co., 11 F.3d 1316, 1322-23 (5th Cr.) cert. denied, _ US.

_, 115 s, 71 (1994). It is well-settled that, to avoid sumary



judgnent, the nonnoving party--the plaintiffs--nust create a

genui ne di spute of material fact. Little v. Liquid Air Corp., 37

F.3d 1069, 1075-76 (5th Cr. 1994) (en banc). The plaintiffs'
argunent that anbiguities in the nmeaning of the provisions should
be resolved by a jury is unavailing in this respect, because
Del aware | aw-by the terns of the agreenent, the applicable lawin
its interpretation--treats matters of contract interpretation as

questions of law. Playtex FP, Inc. v. Colunbia Cas. Co., 622 A 2d

1074, 1076 (Del. 1992). As such, the nmeaning of the limted
partnership agreenent can be determned by a court on sunmary
j udgnent .
B
(1)

The conplaint filed by the plaintiffs charges the defendants
wi th nunmerous violations of federal securities |aws, breaches of
the limted partnership agreenent, and breaches of fiduciary duties
in connection with the conversion of the limted partnership to

corporate form?! The primary clains of the plaintiffs, we find,

Specifically, the conplaint charges that the defendants
vi ol ated federal securities |aws by know ngly

1 stating in the proxy that a majority vote was sufficient
to approve the conversion;
1 not stating that a superngjority vote is required to

approve an anendnent to the agreenent unless the
def endants recei ve a | egal opi ni on of i ndependent counsel
t hat anendnment woul d not cause the limted partnershipto
be treated as an association taxable for federal incone
t ax purposes;

not di sclosing that the | egal opinion received fromBaker
& Botts did not excuse the supermgjority requirenent



depend on essentially two aspects of the conversion: the fact that
it was not approved by a supermgjority, and an all eged i nadequacy
in the | egal opinion rendered by Baker & Botts. The plaintiffs
base their argunents concerning the supermajority requirenent on 8§
16. 3 of the agreenent, which provides as foll ows:
Unl ess approved by the CGeneral Partners and by Linmted
Partners holding at |east 90% of the LP Units held by

Limted Partners, no anendnent to this Agreenent shall be
permtted unl ess the Partnership has received an Qpi ni on

because
(a) Baker & Botts was not independent counsel and
(b) such an opinion could not be obtained because the
transaction will convert the limted partnership into a
corporation and, as such, will be taxed as a corporati on;
not di sclosing that the preferred unithol ders had a ri ght
to certain distributions upon dissolution of the limted
partnership, and that the anendnent woul d depri ve t hem of
that right; and
not disclosing a conflict of interest of a financial
consultant of the limted partnership and the role that
the consultant played in effecting the conversion.
The conplaint alleges that the defendants breached the limted
partnershlp agreenent by
1 failing to obtain an opinion of independent counsel that
the anendnent to the partnership agreenent required as a
part of the conversion woul d not cause the partnership to
be taxed as a corporation;

1 failing to obtain supermgjority approval of the
transacti on; and
1 not providing for the paynent of the preferred unit

distributions, as the partnership agreenent requires.
The conpl aint all eges that the defendants Boone Pi ckens and Pi ckens
perating Co. breached their fiduciary duties to the preferred
unltholders by

i ssuing a proxy that contains m sleading statements and

om ssions as set forth above;

1 carrying out the conversion in breach of the limted

partnership agreenent, as set forth above.
Finally, the conplaint alleges, as an additional breach of
fiduciary duties, that the conversion constituted self-dealing and
was unfair because of nunerous conflicts of interests anong the
i nvol ved parti es.



of | ndependent Counsel that such anmendnent . . . would

not cause the Partnership or any Qperating Partnership to

be treated as an associ ati on taxabl e as a corporation for

federal incone tax purposes.

Qobvi ously, under the ternms of this provision, if the | egal opinion
i s adequate under the agreenent, the supermgjority requirenent is
an irrelevancy that we need not consider. |If, on the other hand,
the legal opinion is not adequate, the defendants cannot escape
liability.? Consequently, we can resolve the primary cl ai ns of the
plaintiffs by focusing on the alleged inadequacies of the |ega
opi ni on.
(2)

The plaintiffs argue that the opinion does not constitute "an
Opi ni on of | ndependent Counsel that . . . the Partnership or any
Qperating Partnership [would not be] treated as an association
taxabl e as a corporation for federal incone tax purposes,” which,
by the ternms of the I|imted partnership agreenent, 1is a
prerequisite for this conversion. The opinion issued by Baker &
Botts states sinply and succinctly that "[a]pproval of the

transaction, the anendnents to the Partnership Agreenent,"” and one
ot her action not relevant here, "will not cause the Partnership or

any Direct Subsidiary to be treated as an associ ation taxable as a

W& should note that, in addition to § 16.3(a), 8§ 16.4(c) of
the limted partnership agreenent simlarly requires "an Qpi ni on of

| ndependent Counsel that such action . . . would not cause the
Partnership or any Operating Partnership to be treated as an
association taxable as a corporation for federal inconme tax

pur poses” before any particul ar action nmay be taken at a neeting of
the limted partnership.



corporation for federal inconme tax purposes.” The plaintiffs
contend that (1) the opinionis deficient initself because it does
not address the tax consequences of the conversion and (2) Baker &
Botts is not "lIndependent Counsel"” and thus not capable of
rendering an adequate opi ni on.

We consider first whether the substance of the opinion is
deficient. The agreenent requires that the opinion address the tax
consequences of an action on "the Partnership or any Operating
Partnership." The plaintiffs argue that these terns do not refer
merely to Mesa Limted Partnership, but also refer to Mesa, the
business entity, including its successor corporation. The
plaintiffs thus argue that the agreenent requires the | egal opinion
to take into account the tax consequences of the transaction on the
busi ness entity once it has converted into corporate form

We cannot accept their argunent. Delaware |aw requires that
we give the words of this provision of the limted partnership

agreenent their precise neaning. See, e.q., Boesky v. CX Partners,

L.P., 1988 W 42250, *9, 14 Del. J. Corp. L. 230, 246 (Del. Ch.)
("I'n construing the nmeaning of words used in alimted partnership
agreenent, | am mndful of the fact that agreenments of this kind
are technical docunents typically drafted by sophisticated
comercial practitioners. Wile such persons are surely capabl e of
failing to express an intention clearly or of overlooking an
eventuality, by and large the attenpt is to use |language wth

precision. In the long run, there is great utility in the attenpt



by courts, when called upon to interpret such docunents, to read
the words used precisely.") The limted partnership agreenent is
unanbi guous. The terns "Partnershi p® and "Operating Partnership”
are terns of art that are specifically defined in the agreenent.
"Partnership" refers to "the limted partnership created by this
Agreenment,"” and "Operating Partnership" refers to limted
partnerships featuring the Partnership as the sole limted partner.
Nei t her of these terns can be read to require anything nore than
the opinion actually rendered by Baker & Botts.® Moreover, the
opinionis indisputably correct--the plaintiffs do not even contend
that the limted partnership was treated at any tinme as an
association that is taxable as a corporation for federal incone tax
pur poses.

Havi ng determ ned that the i mted partnershi p agreenent | ends
itself to only one interpretation, and that the |egal opinion
rendered by Baker & Botts was adequate in the light of that
determ nation, we turn to the question whether asserted conflicts

i nvol vi ng Baker & Botts rendered i nadequate a |l egal opinion that is

3Mor eover, the terns "partnership" and "limted partnership"
have speci fic nmeani ngs under Del aware | aw that do not overlap with
"corporation." See Del. Code Ann. tit. 6 81506 (partnership) and
§ 17-101(8) (limted partnership); conpare Del. Code Ann. tit. 8 8§
101 et seq. (corporation). W should note also that, because no
conpetent counsel could produce an opinion to the effect that
conversion to corporate form would not subject the business to
corporate taxes, the plaintiff's reading of "Partnership" has the
effect of preventing conpletely the conversion of the limted
partnership to corporate form a result we find to be nost
unl i kel y.



ot herwi se adequate. The plaintiffs argue that the opinion is not
adequate because it nust have been rendered by "independent
counsel " and Baker & Botts was not "independent counsel" because it
had certain conflicts of interest. W find that we need not
consider this argunent. The opinion received by the limted
partnership is the only pl ausi bl e opi nion that any conpetent | egal
counsel could render. Whether the partnership received the opinion
fromBaker & Botts or sone other law firmis, therefore, no | onger
mat eri al in assessing the propriety of the transaction
Accordingly, to the extent that Baker & Botts nay not have been
i ndependent counsel --an i ssue upon whi ch we express no opi ni on--any
of the asserted conflicts of interest could not have affected the
interests of the plaintiffs. To the extent that the limted
partnership agreenent may have been breached in this respect, in
these circunstances it clearly would be a de minims technicality.
We therefore find it unnecessary to consider on the nerits the
question whet her Baker & Botts was "independent counsel."
C

Qur analysis to this point disposes of the clains that the
def endants breached § 16. 3(a) of the agreenent, and, in failing to
di scl ose this breach, violated federal securities |laws; and that
they violated their fiduciary duties in conpleting the transaction
in breach of the |limted partnership agreenent. The limted
partnership agreenent sinply does not have the neani ng advanced by

the plaintiffs.



In addition, to the extent that the plaintiffs claim
nondi scl osure of other aspects of the transaction, including the
elimnation of the rights of the preferred unitholders to receive
certain distributions wupon dissolution, and the conflicts of
i nterest presented by the involvenent of various parties, we find
these clains are neritless. The proxy nmaterials contain a
conpr ehensi ve and bal anced description of the all aspects of the
transaction and its consequences for all interested parties. And,
because a majority of the unithol ders approved the actions of the
defendants in the light of these disclosures, the unitholders can
be said to have ratified these actions, rendering neritless any
remai ni ng cl ai mthat the defendants commtted a breach of fiduciary

duti es. See, e.q., In re Msa Ltd. Partnership Preferred

Unitholders Litig., 1991 W. 262669 at *7, 17 Del. J. Corp. L. at

1256.
D
For the above reasons, we AFFIRMthe judgnment of the district
court.

AFFI RMED



