UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-10781
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

RI CHARD E. ALLEN
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(2:94-CR-20-1)

(February 16, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.

PER CURI AM !

Richard E. Allen appeals the sentence he received foll ow ng
his plea of guilty to odoneter tanpering in violation of 15 U S. C
8§ 1984 and 18 U S.C. 8 2. Finding no error, we affirm
| .
Richard E. Allen worked in the used-car business, purchasing

used cars and selling themto used-car dealers. According to the

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



factual resune, in 1990 Al en obtai ned three purchase noney | oans
amounting to $13,779.59 from Amarill o National Bank of Amarill o,
Texas (the "Bank"). Under the terns of the loan, Allen was to use
the |l oan proceeds to purchase three vehicles to which the Bank
woul d hold title as collateral for the loans. He then was to use
the proceeds fromthe sale of the cars to pay off the |oans.

Al l en subsequently defaulted on the |oans, and the Bank
obtained a default judgnent against him in the anount of
$12,609.05. At that time, Allen maintained that he had sold the
cars underlying the loans w thout the Bank's know edge and had
spent the proceeds. However, the Bank |ater |earned that F.B.I
investigators had found one of the cars with altered tags in
Allen's yard. The Bank repossessed that vehicle and sold it for
$3500.

The Governnent alleged that the loans were part of a
fraudul ent scheme in which Alen would purchase high mleage
vehi cl es, change the odoneters to indicate | ower m | eage, and apply
for and obtain replacenent titles. Using this false information,
Al'l en obtai ned bank | oans in excess of the value of the cars. The
Governnment charged Allen in a six-count indictnent, including four
counts of odoneter tanpering and two counts of fraudul ent | oan and
credit transactions. Allen pleaded guilty to Count Five, an
odoneter alteration charge, and the Governnent di sm ssed the ot her
char ges.

The Presentence Report ("PSR') assigned a base offense |evel
of six pursuant to the fraud guidelines, US S G § 2F1.1. It

recommended a t hree-point increase for aloss of nore than $10, 000.



See id. 8§ 2F1.1(b)(1)(D). Over Allen's objections to the anmount of
| oss cal cul ati on, the district court adopted the PSR s
recommendati ons and sentenced Allento ten nonths inprisonnent with
a one-year term of supervised rel ease. The court also ordered
Allen to pay restitution in the anount of $7,109.05, as stipul ated
by the parties.?

1.

On appeal, Allen argues that the district court erred by
increasing his offense level three points for an anmount of | oss
exceedi ng $10, 000. He contends that the district court incorrectly
determ ned the actual loss by failing to offset the value of the
car repossessed by the Bank. Allen argues in the alternative that
if the court based the increase on the intended, rather than the
actual, loss, it failed to make the required findings as to an
intent not to repay the Bank and the anount of the intended | oss.
See United States v. Henderson, 19 F.3d 917, 928 (5th Gr.), cert.
denied, 115 S. Ct. 207 (1994).

W review a district court's application of the Sentencing
Guidelines de novo and its findings of fact for clear error.
United States v. Wnbish, 980 F.2d 312, 313 (5th Gr. 1992), cert.
denied, 113 S. C. 2365, abrogated in part on other grounds sub
nom United States v. Stinson, 113 S C. 1913 (1993). The

cal cul ation of the anmbunt of loss is a factual finding. ld. A
factual finding is not clearly erroneous as long as it "is
pl ausible in light of the record as a whole.” Id. The district

2 This amount reflects the $12,609. 05 default judgnment
m nus $3500 for the repossessed vehicle mnus $2000 in paynents
made by Allen since the judgnent.
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court need not determ ne the | oss precisely, but need only nake a
reasonabl e estimate based on the information available. U S. S G
8 2F1.1, comrent. (n.7); see United States v. Chappell, 6 F.3d
1095, 1101 (5th Cr. 1993), cert. denied, 114 S. C. 1232, 1235
(1994).
The Sentencing CGuidelines mandate a three-point increase if
t he anobunt of loss resulting froma fraud or deceit offense exceeds
$10,000. U S. S.G 8§ 2F1.1(b)(1)(D). Coment 7 provides guidance
on howto determine loss: "As in theft cases, loss is the val ue of
nmoney, property, or services unlawfully taken. . . . [I]f an
intended | oss that the defendant was attenpting to inflict can be
determned, this figure will be used if it is greater than the
actual loss.” Id. 8 2F1.1, comment. (n.7) For fraudul ent |oan
appl i cations:
[T]he loss is the actual loss to the victim . . . . For
exanple, if a defendant fraudulently obtains a |oan by
m srepresenting the value of his assets, the loss is the
anount of the loan not repaid at the time the offense is
di scovered, reduced by the anount the |l ending institution has
recovered (or can expect to recover) for any assets pledged to

secure the |l oan. However, where the intended |l oss is greater
than the actual loss, the intended |loss is to be used.

The PSR di d not specify the anount of | oss to the Bank, sinply
indicating that it was above $10,000. It did indicate, however,
that, besides the |l oss to the Bank, there was al so an uncal cul at ed
| oss to victins who had purchased cars with altered odoneters and
titles from Allen. In response to Allen's objections to the
recomended 3-1evel increase, the addendum to the PSR noted that
$12, 609. 05 was the anpbunt of |oss to the Bank.

At sentencing, Allenreiterated his objectionto the increase,
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argui ng that the anount of |oss was $7109.05. Allen contended t hat
the court should offset both the $3500 recovery and the $2000 pai d
to the Bank since the default judgnment.® Allen further argued that
there was no evidence that Al len intended to defraud the Bank of
the full anmount, thus suggesting that the intended | oss was zero.
The Governnment contended that the increase should be based on
i ntended | oss. It argued that the intended |oss was the full
anount, pointing to evidence that Allen had sold one of the cars
underlying the I oan by fraudulently obtaining a certified copy of
the title fromthe State, had failed to give the Bank title to the
second car in violation of the agreenent, had kept and spent the
proceeds fromsales of two of the cars, and had concealed the third
car.

After listening to the argunents, the court nerely stated: "I
will find that the Cuidelines--that the | oss exceeded $10, 000, and
Il wll not change the presentence report in that matter." I n
referring to the car repossessed by the Bank, the court indicated
that it based the amobunt of |oss on intended | oss:

It may be sone evidence of the intention of the defendant. |

think it is clear that the defendant attenpted to conceal the

vehicle. According to the facts set forth in the presentence
report . . . . he fully expected to defraud the bank in that

anount .

Al t hough the district court's reasons could be clearer, we are
satisfied that the judge found that Allen intended to defraud the
Bank of $12,609. 05. The record fully supports this concl usion.

Al l en used deceitful tactics to sell two of the cars underlying the

3 On appeal, Allen abandons the argunent that the court
shoul d have of fset the $2000 and argues only that the court
shoul d have of fset the $3500 recovery.
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| oans wi t hout the Bank's know edge, thereby depriving the Bank of
the titles and its security interest. Although his schene ended
before he could do the same with the third car, his efforts to
conceal it reflect an intent to deprive the bank of any security
interest inthat car as well and to avoi d paynent of the bal ance on
the | oan. Gven this information, it was plausible for the
district court to determine that the intended |oss was over
$10,000. See United States v. Johnson, 16 F.3d 166, 173 (7th G r

1994) ("G ven that Johnson's [l ack of] control over the collatera

and his pattern of deceptive conduct so dimnished the bank's
chance of ever recovering had the fraud reached fruition, we cannot
say that the district court's decision to hold Johnson accountabl e
for the total anmpbunt of the |oans was clearly erroneous.").

Even if the court based the increase on actual |oss, a finding
that the actual |oss exceeded $10,000 is also plausible fromthe
record. An offset of the $3500 recovery for the repossessed
vehicle would reduce the $12,609.05 anmount to $9109. 05.
Considering the loss to the other victins listed in the PSR--the
buyers of the vehicles with the altered odoneters and titles--the
| oss caused by the offense nost |ikely exceeded $10, 000. I ndeed,
the court explained that he sentenced Allen at "the top of the
gui del i nes" because of Allen's "involve[nent] in a nunber of
schenes over a period of tine that required systematic di shonesty."

AFFI RVED.



