IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10776
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL ANTHONY CAMPBELL

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:94-CR-098-G
~ March 21, 1995
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
M chael Anthony Canpbell pleaded guilty to being a felon in

possession of a firearmand was sentenced to 27 nonths
i nprisonnment and three years' supervised release. 1In his sole
i ssue on appeal, Canpbell argues that the district court
incorrectly calculated his base offense | evel as 20 under
US S G 8 2K2.1(a)(4)(A). He contends that because his 1977
conviction for aggravated robbery was too old to be counted in

his crimnal history under 8 4Al.2(e)(1), it could not count as a

prior felony conviction of a crinme of violence. His argunent is

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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based on application note five to 8§ 2K2.1. The Covernnent argues
that Canpbell's interpretation of application note five is
incorrect, and that even if it were correct, that Canpbell's 1977
conviction could and shoul d have been counted in his crim nal
hi story under 8 4Al.2(e) (1) because Canpbell was incarcerated on
that conviction wwthin the fifteen years precedi ng the comm ssion
of the instant offense.

This court reviews the district court's legal interpretation

of the sentencing guidelines de novo. United States v.

Radziercz, 7 F.3d 1193, 1195 (5th Gr. 1993), cert. denied, 114

S. . 1575 (1994). Section 2K2.1(a)(4)(A) provides for a base
of fense level of 20 if the defendant had one prior felony
conviction of a crine of violence. The actual guideline

provi sion does not contain a tine limtation. The comentary
states that "crinme of violence" and "prior felony conviction(s)"
are defined in 8 4Bl1.2 subsections (1) and (2), and states that
"[f]or purposes of determ ning the nunber of such convictions
under subsections (a)(1), (a)(2), (a)(3), and (a)(4), count any
such prior conviction that receives any points under 8 4Al1.1
(Crimnal H story Category)." § 2K2.1, comment. (n.5).

Section 4Al.2(e) provides tinme [imtations on prior
sentences of inprisonnent which can be counted in conputing the
crimnal history category. Section 4Al1.2(e)(1) provides that

[al ny prior sentence of inprisonnent
exceedi ng one year and one nonth that was
i nposed within fifteen years of the

def endant's commencenent of the instant
of fense is counted. Also count any prior

sentence of inprisonnent exceedi ng one year
and one nonth, whenever inposed, that
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resulted in the defendant being incarcerated

during any part of such fifteen-year period.
8 4A1.2(e)(1). Citing this provision, the probation office did
not count Canpbell's 1977 conviction for aggravated robbery in
his crimnal history score.

The issue in this case is whether application note five to
8 2K2.1 incorporates this tine limtation in 8 4A1.2(e)(1) into
§ 2K2.1(a)(4)(A). In Radziercz, 7 F.3d at 1194 n. 2, this court
inplicitly decided that it did and proceeded to determ ne whet her
the defendant's prior conviction fell within the second sentence
of 8§ 4A1.2(e)(1).

Al t hough Canpbell may be correct on the |egal issue,
Canpbel | ' s argunent does not provide a basis for reversing his
sentence, because as the Governnent correctly points out, his
1977 conviction is not too old under the counting nethods of
8 4A2.1(e)(1). Canpbell was sentenced on Novenber 7, 1977, to
ten years in prison. He was incarcerated on this sentence until
Decenber 16, 1981, when he was paroled. H's current offense
occurred on August 19, 1993. Canpbell was incarcerated on this
prior conviction during the fifteen-year period prior to his
commencenent of the instant offense. Therefore, under the second
sentence of 8 4Al.2(e)(1), this conviction should have been
counted in his crimnal history score. Because this conviction
coul d have been counted under 8§ 4Al.2(e)(1l), the district court
did not err in applying 8 2K2.1(a)(4)(A).

AFFI RVED.



