IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10765
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
WLLI AM LEW S FREEMAN,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:94-CR-23-A
(January 25, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

WIlliamLew s Freeman pleaded guilty to one count of opening
and mai ntaining a place for the manufacturing of marijuana. The
district court overruled Freeman's objections to the denial of
downwar d adj ustnents for acceptance of responsibility and a
mtigating role in the offense, and Freenman chal |l enges these
findi ngs on appeal.

The defendant bears the burden of denonstrating that he is

entitled to a downward adj ustnent for acceptance of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 94-10765
-2-
responsibility under U S.S.G 8§ 3El1.1, and this Court reviews the
sentencing court's determ nation with even nore deference than

the pure clearly erroneous standard. United States v. Bernea, 30

F.3d 1539, 1577 (5th Gir. 1994); § 3E1l.1, comment. (n.5).

Al t hough a defendant is not required "to volunteer, or
affirmatively admt rel evant conduct beyond the offense of
conviction," a defendant who "fal sely denies, or frivolously
contests, relevant conduct that the court determ nes to be true
has acted in a manner inconsistent with acceptance of

responsibility.” & 3EL1.1, conment. (n.1(a)); see United States

v. Smth, 13 F.3d 860, 866 (5th Cir.), cert. denied, 114 S. C

2151 (1994).

Freeman admtted his involvenent and participation in the
grow ng of the marijuana, but maintained that he believed the
marij uana was being grown for the personal use of those involved
and was not being harvested for distribution. Drug Enforcenent
Adm ni stration agent DelLaFl or stated that based on his
experience, the quantity of marijuana involved was inconsistent
W th personal use. Because Freeman "fal sely denied" his
i nvol venent in the relevant conduct which the district court
found to be true, he has not denonstrated that the district
court's finding regardi ng acceptance of responsibility was
clearly erroneous.

This Court reviews the sentencing court's determ nation that
a defendant did not play a mnor or mninmal role in the offense

for clear error. United States v. Zuniga, 18 F.3d 1254, 1261

(5th Gr.), cert. denied, 115 S. . 214 (1994). The defendant
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bears the burden of proving his mtigating role by a
preponderance of the evidence. |d.

A mnimal participant is one who is "plainly anong the | east
cul pabl e of those involved in the conduct of the group” and who
denonstrates a "lack of know edge or understanding of the scope
and structure of the enterprise.” 8§ 3Bl1.2, comment. (n.1);

United States v. Mtchell, 31 F.3d 271, 278 (5th Cr.), cert.

denied, 115 S. Ct. 455, 649 (1994), 1994 W. 675619 (1995); Zuniga,
18 F.3d at 1260 n.10. A mnor participant is defined as "any
participant who is | ess cul pable than nost other participants,
but whose role could not be described as mnimal." § 3Bl.2,
coment. (n.3); Zuniga, 18 F.3d at 1260 n.10. The adjustnent
under 8 3B1.2 is intended for those participants who are
"substantially | ess cul pable than the average participant."

§ 3Bl.2, comment., (backg'd). Because nost offenses are
commtted by participants of equal culpability, this adjustnment

W ll be used infrequently. United States v. Mseratti, 1 F.3d

330 341 (5th Gr. 1993), cert. denied, 114 S. C. 1096, 1552, 115

S. C. 282 (1994).

DeLaFl or testified that Freeman's role in the offense was
general caretaking functions such as turning on the lights and
wat ering the plants. Freeman understood the scope and structure
of the marijuana enterprise and understood that he would share in
the proceeds fromthe enterprise. The district court's finding
that Freeman was not "substantially |ess cul pable" than the
average participant was not clearly erroneous.

AFFI RVED.



