IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10762

Summary Cal endar

Uni ted States,
Pl ai ntiff-Appellee,

ver sus

Roy Lee Sinpson,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:94 CR 10 A 4)

Novenber 3, 1995
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

As part of a plea agreenent, Roy Sinpson pled guilty to one
count of distributing cocaine base. In the guilty plea, Sinpson
stipulated that he engaged in a conspiracy with several other
deal ers, including codefendant Edwards, to distribute cocaine
powder and cocai ne base. Testinony at the sentencing hearing

from Speci al Agent Floyd, together with the stipulated facts,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



establi shed that Sinpson and several other individuals sold crack
froman establishnent called Bad Boys Auto Detailing in
Arlington, Texas. Edwards was the primary source of crack for
the deal ers operating from Bad Boys. On one occasion, Sinpson
hi msel f distributed 42.8 net weight granms of 79% pure cocai ne
base. On a series of occasions, codefendants distributed 27.89
grans of cocai ne-containi ng powder, 32.9 grans of 58% pure
cocai ne base, and 32.8 grans of 59% pure cocai ne base.

Throughout the tine period in which Sinpson dealt drugs from Bad
Boys, Edwards kept firearns for protection at his honme, where
Edwar ds woul d prepare cocaine |ater sold fromthe Auto store.
Shortly before arresting Sinpson, |aw enforcenent officials
searched Edwards' apartnent and found several firearns.

The district court held that all of the codefendants' drug
sal es were reasonably foreseeable to Sinpson, and therefore used
the quantity of drugs fromall of these sales to calculate the
of fense | evel under the Sentencing Cuidelines. The district
court also held that Sinpson could foresee Edwards' use of
firearnms in furtherance of the conspiracy, and increased
Si npson's sentence accordi ngly.

Si npson does not appeal the calculation of his sentence
based on the facts as found by the district court, nor does he
di spute the court's authority to base its sentence on the
quantity of drugs that were part of a conmon plan of

distribution. See United States v. Fierro, 38 F.3d 761, 773 (5th

Cir. 1994), cert. denied, 115 S. C. 1431 (1995). Rather,




Si npson argues that the evidence was insufficient to support the
finding that he engaged in "jointly undertaken crimnal activity"
for the purposes of U S. S.G § 1B1.3(a)(1)(B). He also contests
the district court's finding that Sinpson could foresee his
coconspirators' drug sales and Edward's use of firearns. 1In
addi tion, Sinpson argues that punishing crack cocai ne of fenses
nmore severely than cocai ne powder offenses viol ates
constitutional due process, equal protection, and cruel and
unusual puni shnent principl es.

We review findings of fact in the context of a sentencing
hearing, such as the district court's foreseeability findings,
under the clearly erroneous standard. Fierro, 38 F.3d at 774.
We review conclusions of |aw de novo.

Sinpson's first contention, that the evidence was
insufficient to support a finding that he engaged in jointly
undertaken crimnal activity, runs afoul of his stipulation.

Si npson stipulated that he engaged in a conspiracy wth Edwards
and ot her codefendants. This stipulation nmakes irrelevant his
argunents that he was a mnor participant in the conspiracy or an
i ndependent contractor. The district court properly relied on
Sinpson's stipulation in basing its calculation of his sentence
on the activities of coconspirators. See U S S G

8§ 1B1.3(a)(1)(B) (providing that courts should cal culate the

| evel of offense, "in the case of a jointly undertaken crim nal

activity[, based on] all reasonably foreseeable acts and



om ssions of others in furtherance of the jointly undertaken
crimnal activity").

Regardi ng the foreseeability that coconspirators would
engage in drug sales, the presentence report states that Sinpson
bought drugs from Edwards and sold them out of Bad Boys with
Edwards' blessing. It further states that |aw enforcenent
officials saw Si npson at Bad Boys on several occasions, and that
several drug buys were arranged or consunmated at Bad Boys with
ot her dealers. "A presentence report generally bears sufficient
indicia of reliability to be considered as evidence" by a

sentencing court. United States v. Mintoya-Otiz, 7 F.3d 1171

1180 (5th Gr. 1993) (internal quotation marks and alteration
omtted). |In addition, Special Agent Floyd testified that on one
occasi on Sinpson sought to arrange a drug transaction with
undercover officers involving several of the other Bad Boys
dealers. Cf. US S G 8 1B1.3, illus. 6 (stating that drug
deal ers operating i ndependently but sharing a commobn source of
drugs may only be held responsi ble for each other's activities).
Fromthis evidence, the district court could infer that Sinpson
ei ther knew or could have foreseen that codefendants sold drugs
as part of a conspiracy in which, by his own stipulation, he
parti ci pat ed.

Regarding the firearm Special Agent Floyd told the court
t hat codef endant Edwards "kept nunerous weapons with him and on

himat all tinmes" during the period in which Sinpson was engaged

in the conspiracy. A search of Edwards' apartnent reveal ed



several firearns. The presentence report stated that Edwards
routinely carried firearns and that Sinpson spent significant
time with Edwards at Bad Boys. This evidence was sufficient to
allow the district court to infer that Sinpson knew or could have
foreseen that Edwards used firearns as part of the drug
conspiracy in which, by his own stipulation, Sinpson
parti ci pat ed.

Because Sinpson did not raise his constitutional objections
to his sentence in the district court, we consider them waived.
Even if we were to reach the nerits, circuit precedent forecloses

Sinpson's argunents. See United States v. Thonmas, 932 F.2d 1085,

1089-90 (5th Gr.), cert. denied, 502 U S. 1038 (1992) (rejecting

due process challenge to treating crack and cocai ne powder

differently for sentencing purposes); see also United States v.

Fi sher, 22 F.3d 574, 579-80 (5th Cr. 1994) (rejecting challenge

under cruel and unusual punishnment principles), cert. denied, 115

S. . 529 (1994); United States v. Watson, 953 F.2d 895, 897-98

(5th Gr.), cert. denied, 504 U S. 928 (1992) (rejecting equa

protection chall enge)

AFFI RVED.



