IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10760
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
AMOS VELLS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:94-CR-26-Y-1
~(March 22, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
Anmos Wl ls argues that the district court erred in refusing
to decrease his offense |evel for acceptance of responsibility.
This Court reviews the application of the Sentencing

Gui del i nes de novo and the district court's findings of fact for

clear error. United States v. Wnbish, 980 F.2d 312, 313 (5th

Cr. 1992), cert. denied, 113 S. C. 2365 (1993). U S S G

8§ 3El.1(a) directs the sentencing court to decrease the offense
|l evel by two levels if the defendant "clearly denonstrates

acceptance of responsibility for his offense.” The defendant

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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bears the burden to prove entitlenment to the reduction. United

States v. Lghodaro, 967 F.2d 1028, 1031 (5th Gr. 1992).

In determ ni ng whether a defendant is entitled to the
reduction, consideration nmay be given to whether the defendant
truthfully admtted the conduct conprising the offense of
conviction, and truthfully admtted or did not falsely deny any
addi ti onal conduct for which he is accountable. 8§ 3El.1
comment. (n.1(a)). "The nere entry of a guilty plea . . . does
not entitle a defendant to a sentencing reduction for acceptance

of responsibility as a matter of right." United States v.

Wlder, 15 F.3d 1292, 1298 (5th Cr. 1994) (internal quotation
and citation omtted). A defendant's attenpt to mnim ze or deny
i nvol venent in an of fense supports the refusal to grant a

reduction for acceptance of responsibility. United States v.

Wat son, 988 F.2d 544, 551 (5th Gr. 1993), cert. denied, 114 S.

Ct. 698 (1994).

Wells failed to admit his full involvenent in the conspiracy
during the presentence investigation despite having nade
adm ssi ons of such involvenent in the factual resune acconpanying
the plea agreenent. The district court's refusal to reduce
Wells's offense | evel for acceptance of responsibility was not
clearly erroneous.

Wells argues for the first tinme on appeal that the district
court erred in failing to reduce his offense | evel by four |evels
based on his mninmal participation in the offense.

Under Fed. R Crim P. 52(b), this court may correct

forfeited errors only when the appellant shows the follow ng
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factors: (1) there is an error, (2) that is clear or obvious, and

(3) that affects his substantial rights. United States v.

Calverley, 37 F.3d 160, 162-64, (5th Cr. 1994) (en banc) (citing
United States v. O ano, 113 S. . 1770, 1776-79 (1993)), cert.

deni ed, S. C. , 1994 W 36679 (U.S. Feb. 27, 1995) (No.

94-7792). |If these factors are established, the decision to
correct the forfeited error is wthin the sound discretion of the
court, and the court will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Qano, 113 S. C. at 1778.
The determ nation of a defendant's role in the offense is

factual in nature. See United States v. Zuniga, 18 F.3d 1254,

1261 (5th Gr.), cert. denied, 115 S. C. 214 (1994).

"[Questions of fact capable of resolution by the district court
upon proper objection at sentencing can never constitute plain

error." United States v. Guerrero, 5 F.3d 868, 871 (5th Gr.

1993), cert. denied, 114 S. C. 1111 (1994) (citation omtted).

Therefore, this issue is not subject to appellate review.

Wells argues that the district court erred in holding him
accountable for the total anount of the loss involved in the
conspi racy because his involvenent was limted to one
transaction. The district court's calcul ation of the anount of
loss is a factual finding, reviewed by this Court for clear
error. Wnbish, 980 F.2d at 313. A conspirator nmay be held
liable for the substantive acts of a co-defendant if the acts
were reasonably foreseeable acts and done in furtherance of the

conspiracy. See 8§ 1B1.3(a)(1)(B); Lghodaro, 967 F.2d at 1030.
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The district court may rely on information contained in the
presentence report when making a sentencing determ nation as |ong
as the information bears the mninumindicia of reliability.

United States v. Shipley, 963 F.2d 56, 59 (5th Gr.), cert.

denied, 113 S. . 348 (1992). A defendant is responsible for
proving that the information on which the district court relies
is materially untrue. 1d. Unsworn assertions do not bear a
sufficient indicia of reliability to be considered. Lghodaro,
967 F.2d at 1030.

The presentence investigation produced evidence that the
conspiracy involved the filing of false tax returns seeking
refunds in the anpbunt of $139,239. It also revealed that Wlls
initiated the conspiracy and received a greater portion of the
proceeds fromthe schene than his co-conspirators. Wlls did not
produce any evidence to rebut the findings in the presentence
report, nor did he produce evidence denonstrating that his
i nvol venent was |limted to a single transaction. The district
court's determnation that Wells was accountable for the ful
anount of the intended |oss involved in the conspiracy was not
clearly erroneous.

AFFI RVED.



