IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10751

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ANTONI O RODRI QUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CR 126-Y-1)

(June 27, 1995)
Before H GE@ NBOTHAM and PARKER, Circuit Judges, and MBRYDE',
District Judge.
PER CURI AM **
On June 6, 1993, Antonio Rodriquez becane involved in a
dispute with Luis Gallardo in Fort Wrth, Texas. Rodriquez drew
his gun and told Gallardo he would kill him Gllardo's friends

"rushed" Rodriquez to prevent a shooting, and Rodriquez fl ed.

District Judge of the Northern District of Texas, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Rodri quez returned to the scene while police were interview ng
W t nesses. The police saw the gun in Rodriquez's car, which
Rodriquez admtted was his. At the tinme, Rodriquez had been
convicted in state court of nurder and had been rel eased on parole
after serving two-and-a-half years of his ten-year sentence.

Rodriquez pled guilty to being a felon in possession of a
firearmon January 24, 1994. The district court sentenced himto
115 nonths inprisonnent, three years of supervised release, and
ordered himdeported. Rodriquez appeals.

| .

Rodri quez chall enges the district court's decision to depart
upwards in his sentencing, increasing his offense |level from1l7 to
23 and increasing his crimnal history category fromlll to VI. W
reject his challenges to both of these increases.

Contrary to Rodriquez's argunent, U S S.G 8§ 2K2.1 permts
upward departures greater than the four-|evel increase prescribed
in 8§ 2K2.1(b)(5), if the circunmstances warrant it. See
8§ 2K2.1(c)(1)(A). Here, the court's findings at sentencing justify
its upward departure in offense |evel. The court found that
Rodr i quez

(1) Pointed the gun at Luis Gallardo, apparently
wth no nore provocation than Gllardo's having told
Defendant to stop cursing in front of his children and to
| eave Gal |l ardo's hone;

(2) Threatened to kill Gallardo at | east tw ce, the
second tine while pointing the gun at him apparently in
front of Gallardo's children

(3) Placed Gallardo i n genui ne and extrene fear for
his life, giventhe fact that Gl l ardo knew Def endant and

had known hi m since chil dhood and, presunably, knew he
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had nurdered two nen al ready; and

(4) Resisted the efforts of others to get himto
| eave @llardo's residence and then, after |eaving,
returned to Gallardo's hone with the gun still in his
possessi on, whereupon he was arrested by the policeman
who had responded to a call for assistance.

W simlarly reject Rodriquez's challenge to the court's

increase of his crimnal history category from category IIl to
category VI. He faults the court for "cursorily" rejecting
internmediate crimnal history categories between |1l and V.
However, "[w]le do not . . . require the district court to go

through a ritualistic exercise in which it mechanically discusses
each crimnal history category it rejects en route to the category

that it selects.” United States v. Lanbert, 984 F.2d 658, 663 (5th

Cir. 1993) (en banc). The significant upward departure to category
VI is justified by the court's findings that:

(D Def endant nurdered two nen, apparently
execution-style (both victins foundinacar with bullets
through their brains), in 1985;

(2) In 1986, Defendant pleaded guilty [in state
court] to both murders and was assessed the extrenely
| eni ent sentence of two ten-year concurrent sentences;

(3) Received at the Texas Departnent of Corrections
to begin service of his sentence on COctober 6, 1986,
Def endant was parol ed on April 3, 1989, only two and one-
hal f years | ater;

(4) Defendant's parole was revoked |ast year
because of the instant offense,

(5) Based on reliable information, Defendant has
been involved in prior adult crimnal conduct not
resulting in a crimnal conviction which is simlar to
his conduct in the instant case as foll ows:

(a) He was found in unlawful possession
of a firearm and, as a result, charged with
being a felon in possession on June 9, 1990.
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He was also intoxicated at the tine. These
charges were dism ssed only because the state
prosecutors | earned of Defendant's indictnent
in this case.

(b) On Novenber 7, 1982, Defendant was
i nvol ved, though it's unclear how deeply, in a
shooting at a nightclub in Fort Wbrth.

(c) While using an alias, Defendant
unlawful ly carried a pistol on June 4, 1983,
either a .25 calibre automatic or a .380
calibre automatic, in a situation once again
suggesting a willingness to use a weapon and
not nerely possess it.

The court based its departure on two factors for which § 4A1.3
permts departure. First, the court noted Rodriquez's "rather
extensive prior but simlar adult crimnal conduct not resulting in
conviction." Section 4Al.3(e) permts increasing crimnal history
categories on that ground. Second, the court stated that at age
twenty-six, Rodriquez had received "extrenely l|enient" 10-year
concurrent sentences for double nurder. The commentary to § 4A1.3

permts increasing crimnal history categories of defendants with

Il ong records of "serious, assaultive conduct”" who had received
very light sentences in the past, especially "in the case of
younger defendants (e.q., defendants in their early twenties or

younger) who are nore likely to have received repeated |enient
treatnent, yet who may actually pose a greater risk of serious
recidivismthan ol der defendants." The court's upward departure
was Wi thin the Guidelines.
.
Rodriquez also argues that +the district court |acked

jurisdiction to order himdeported under 18 U. S.C. § 3583(d). He



concedes that he did not object to the deportation order bel ow.
However, since his argunent challenges the district court's

jurisdiction, we nmay review it here. See, e.q., Kelly v. United

States, 29 F.3d 1107, 1112-13 (7th Gr. 1994).

For reasons stated in United States v. Quaye, No. 95-10191, we

hold that the district court |acked power to order Rodriquez
deported under 8§ 3583(d).

The 1994 anendnent to 8 U. S.C. 8§ 1252a(d) authorizing district
courts to order aliens deported under certain circunstances applies
only to aliens whose quilty plea or adjudication of guilt is
entered after Cctober 25, 1994. See note to 8 U.S.C. § 1252a(d).
Rodriquez pled guilty on January 24, 1994.

Accordi ngly, we MOD FY the judgnent as foll ows and AFFI RM as
nodi fi ed:

As a condition of supervised rel ease, upon conpl eti on of

his term of inprisonment the defendant is to be

surrendered to a dul y-authori zed imm gration official for

deportationin accordance with the established procedures

provided by the Immgration and Naturalization Act, 8

US C 88 1101 et seq. As a further condition of

supervi sed rel ease, if ordered deported, defendant shal

remai n outside the United States.

MCDI FI ED AND AFFI RVED



