IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10749
(Summary Cal endar)

Bl LL STEPHENS,
Pl ai ntiff-Appellant,

ver sus

JUDGE DARRELL R CAREY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(2:93-CV-350)

(Novenmher 21 _1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this appeal of the dismssal of his conplaint under
42 U . S.C. 8§ 1983, Plaintiff-Appellant Bill Stephens, proceeding

pro se and in forma pauperis (IFP), takes issue with the district

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court's dism ssal of his action as frivol ous, pursuant to 28 U S. C
8§ 1915(d). For the reasons set forth below, we find no reversible
error in the rulings of the district court and therefore affirm
I
FACTS AND PROCEEDI NGS

St ephens filed his civil rights conpl ai nt agai nst County Court
at Law Judge Darrell R Carey (Judge Carey), Randall County (Texas)
District Attorney Randy Sherrod (D. A Sherrod), and the Sheriff of
Randal | County, Texas (Sheriff Hooks), (collectively, Appellees),
all eging that those three officials conspired to retal i ate agai nst
hi mbecause he filed anmulti-mllion dollar federal |awsuit agai nst
t hem In the instant case, Stephens alleged that after he was
arrested and while he was being held in the Menphis (Texas) jail
pursuant to a warrant issued by Randall County, the Appell eessqQ
knowi ng that Stephens required nedical treatnent which was
unavail able in the Menphis jail sQconspired to mani pul ate the bai
process to keep him incarcerated. He also alleged that he was
deni ed adequat e nedi cal care at both the Menphi s and Randall County
jails.

Subsequently, Stephens filed a notion to anmend his conpl ai nt
to delete all individual defendants and substitute Randall County
as the only defendant. The federal magistrate judge ordered
Stephens to file an anended conplaint namng the appropriate
def endants and indicating how each naned defendant had viol ated
St ephens' constitutional rights. He did so, nam ng Randal |l County,

or, alternatively, Judge Carey, D. A Sherrod and Sheriff Hooks, as



def endant s. Stephens alleged that he had an arrest warrant
i nproperly issued agai nst hi mby D. A. Sherrod; that Judge Carey and
D. A. Sherrod conspired to manipulate the bail process to prevent
Stephens from receiving nedical treatnent; that Sheriff Hooks
continued the conspiracy by denying Stephens nedical treatnent
while he was in jail; and that as a result Stephens was denied
medi cal treatnment in both the Menphis and Randall County jails.
The district court dismssed the conplaint as frivolous under
§ 1915(d), and Stephens tinely appeal ed.
I
ANALYSI S

A conplaint filed | FP may be di sm ssed by the court sua sponte
if the conplaint is found to be frivolous. 28 U S. C. § 1915(d);
Cay v. Estelle, 789 F.2d 318, 323 (5th Gr. 1986). A conplaint is

frivolous if it lacks an arguable basis in law or fact. Ancar v.

Sara Plasma, Inc., 964 F.2d 465, 468 (5th Gr. 1992). W review

the district court's dismssal of an | FP conpl ai nt under 8§ 1915(d)
for abuse of discretion. | d. W now address Stephens' clains
seriatim

A. Liability of Randall County

It is unclear from Stephens' brief if on appeal he is
chal I engi ng the di sm ssal of his clains agai nst Randall County. To
the extent that an issue is not briefed, it is abandoned. See

Evans v. City of Marlin, Tex., 986 F.2d 104, 106 n.1 (5th Gr.

1993). To the extent that Stephens may here be considered to be

chal l enging the dism ssal of the clains against Randall County,



such a challenge would be wholly w thout nerit. As we find no
abuse of discretion here, we affirmthe di sm ssal of Randall County
as a defendant.

B. Judi cial and Prosecutorial I munity

St ephens argues that his constitutional rights were violated
by D. A Sherrod when he sought an arrest warrant agai nst Stephens
and when he mani pul ated the bail process. But Sherrod is entitled

to absolute immunity for any actions taken in initiating and

carrying Stephens' case through the judicial process. See Young v.
Bi ggers, 938 F.2d 565, 569 (5th Cr. 1991). dearly, the decision
of the district attorney to seek an arrest warrant and to request
bail are prosecutorial functions. Simlarly, Judge Carey is
entitled to absolute imunity for all actions taken in connection

with the judicial proceedings in Stephens' case. See McAfee v. 5th

Crcuit Judges, 884 F.2d 221, 222 (5th Cr. 1989), cert. denied,

493 U. S. 1083 (1990) (judges are absolutely i mune for damages from
acts perforned in their judicial capacity, even if the acts are
al l eged to have been done maliciously or corruptly). Even when we
cut Stephens the proverbial slack accorded pro se IFP plaintiffs
and construe his inartful lay witings as |iberally as practicable
in his favor, all allegations nmade agai nst Judge Carey and D. A
Sherrod relate respectively to their judicial and prosecutorial
functi ons: seeking an arrest warrant and dealing with matters
affecting bail. Under these circunstances the district court did
not abuse its discretion in dismssing Stephens' clains against

Judge Carey and D. A. Sherrod.



C. Deni al of Adequate Medical Care - Sheriff Hooks

As Stephens' appellate brief consists primarily of a copy of
his anended conplaint, it is difficult to determne the precise
nature of his argunents. He appears, however, to be arguing that
he was deni ed adequate nedical care! while housed in the Randal
County jail.? Under the Fourteenth Anendnent, pretrial detainees
of a state or one of its subdivisions "nust be provided wth
reasonable nedical care, unless the failure to supply it is
reasonably related to a l egiti mate governnent objective." Rhyne v.

Henderson County, 973 F.2d 386, 391 (5th Cr. 1992) (internal

quotations and citations omtted).

The docunents submtted by Stephens indicate that as of 1989
he suffered Lyne disease and hyperthyroidism St ephens al so
all eged that he inforned jail personnel, including the jail doctor,
that he suffers from a neurological disorder, that he was
henorrhagi ng, and that he required a vegetarian diet for colon
cancer; but that jail personnel refused to give himthe necessary

medi cal treatnent. He further alleged that he did not receive his

The district court applied the Ei ghth Arendnent standard of
deli berate indifference to Stephens' deni al -of -nedi cal -care cl aim
It appears from the pleadings, however, that Stephens was a pre-
trial detainee and not a convicted prisoner: The arrest warrant

was i ssued because Stephens failed to make a docket call. Al though
the standard under both anendnents, as devel oped through recent
jurisprudence, are now essentially identical, the Fourteenth

Amendnent, and not the Eighth, is the proper source of the
constitutional right of a pre-trial detainee.

2Al t hough Stephens alleges that he was denied nedical
treatnent while housed in the Menphis jail, he did not nane any
Menphi s jail personnel as defendants and has nmade his nedi cal care
and treatnent argunents to this court only as to the Randall County
jail.



medi cation until the day he was rel eased.

Even construi ng Stephens' allegations as liberally as we may,
we are left with the distinct inpression that all fall into either
one or both of two categories: purely conclusionary; or fanciful
and delusional. W do not think that the district court abused its
discretion when it dismssed Stephens' denial-of-nedical-care
claims as frivolous under § 1915(d), although we concede that,
anong all of his clains, denial of nedical care cones the closest
to reaching the mnimal required basis in fact or law to avoid
dism ssal as frivolous. Unfortunately for Stephens, however, even
when t hus construed his nedical care all egations and argunents fal
short of that mark. The district court's dism ssal of Stephens'
i nadequat e nedi cal care clains was not an abuse of discretion and
nmust, therefore, be affirned.

D. Conspi racy

St ephens also argues that Judge Carey, D.A Sherrod, and
Sheriff Hooks conspired to deny his constitutional rights. To
establish a 8 1983 conspiracy claim a plaintiff nust allege the
exi stence of a conspiracy involving state action and a deprivation

of civil rights in furtherance of the conspiracy. Pfannstiel v.

Gty of Marion, 918 F.2d 1178, 1187 (5th Cr. 1990). St ephens

cannot rely on conclusional allegations to establish a conspiracy,
but rather nust allege material facts to support his claim MAfee,

884 F.2d at 222 (5th Gr. 1989), cert. denied, 493 U S 1083

(1990). For the sane reasons discussed in section B. above, Judge

Carey and D.A. Sherrod are absolutely imune fromthe conspiracy



charge just as they are fromthe substantive charge. Moreover, as
we have found insufficient the allegations nade by Stephens in
connection with denial of nedical care, the conspiracy clains
agai nst Sheriff Hooks nust fail as well. The district court's
dism ssal of Stephens' conspiracy charges against the three
i ndi vi dual state defendants is free of abuse of discretion and thus
is affirmed.

E. Judi ci al Bi as

Finally, Stephens makes a conclusional contention that the
federal district judge and the federal nmagistrate judge who
conducted his case in district court are biased against him
Adverse rulings against a litigant do not support charges of bias

or prejudice. See Liteky v. United States, us _ , 114 s ¢

1147, 1157-58, 127 L.Ed.2d 474 (1994) (judicial rulings and
opi nions formed during judicial proceedings cannot be the basis of
a bias or partiality notion unless they display deep-seated
favoritism or antagonism. In addition to being purely
concl usi onal, Stephens' charges agai nst the federal judges concern
acts or omssions occurring during judicial proceedings and
t herefore have no nerit.
11
CONCLUSI ON

For the foregoing reasons, the district court's affirmance of
the district court's dismssal of Stephens' clains as frivol ous,
pursuant to § 1915(d), is
AFFI RVED.



