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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:

Raynond Lee Harris (Harris) appeals the district court's
denial of his notion for relief under 28 U S.C. § 2255. W affirm
in part and vacate and remand in part.

Facts and Proceedi ngs Bel ow

Harris pleaded guilty to one count of interstate travel in aid

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



of an unlawful business enterprise in violation of 18 U S. C. 8§
1952(a) (3). A magi strate judge appointed counsel to represent
Harris at sentencing. The Presentence Report (PSR) cal cul ated
Harris's guideline range to be 108 to 135 nonths. Because 18
US C § 1952(a)(3) provides a statutory maximum term of
i nprisonnment of five years, the PSR determ ned that the statutory
maxi mum becane t he gui deli ne sentence. Thus, on Decenber 21, 1990,
the district court sentenced Harris to 5 years of inprisonnent,
three years of supervised rel ease, and i nposed a speci al assessnent
of $50. Harris did not file a direct appeal. On April 12, 1993,
Harris filed a pro se notion under Fed. R CGv. P. 60(b), seeking
to set aside his conviction on the ground that the indictnment was
i nsufficient. The district court denied this notion on May 10,
1993.

On March 23, 1994, Harris filed a pro se notion under 28
US C 8§ 2255, alleging that his guilty plea was involuntary and
that his counsel was constitutionally ineffective. The district
court denied this notion. Harris filed a tinely notice of appeal
and was granted | eave to proceed in forma pauperis.

Di scussi on

Harris argues that the district court failed to adhere to Fed.
R Cim P. 11 by not informng himat the tinme of his guilty plea
that his sentence could be increased under the guidelines based on
his prior felony convictions and possession of a firearm Harris
thus argues that his guilty plea was invalid and that, if he had

known of the possibility of such sentenci ng enhancenents, he would



not have pleaded guilty. Fed. R Cim P. 11(c)(1) requires only
that the defendant be infornmed of the maxi mum prison termand the
fine for the offense charged. 1In conpliance with Rule 11(c) (1),
the district court determned that "[t]he record in this case
clearly indicates that the Defendant was fully infornmed of the
maxi mum sent ence he faced three tines."

Harris does not challenge this finding; rather, he argues that
he was not inforned that his prior felony conviction and possessi on
of a firearm could increase his guideline sentencing range.
Harris's argunent would require the district court to i nformhimof
the likely sentence he would receive under the guidelines. This
argunent is neritless. The guidelines nake no changes in the
substantive penalties provided by law. United States v. Jones, 905
F.2d 867, 868 (5th Cir. 1990). "The district court is not required
to calculate or explain the applicable guideline sentence before
accepting a guilty plea.” 1d. (citation omtted). Accordingly,
the district court did not violate Rule 11 by failing to inform
Harris that his guideline range could be increased based on his
prior felony conviction and possession of a firearm during the
comm ssi on of the offense.

Harris also argues that his guilty plea was invalid because
his counsel failed to inform him of this potential for upward
adjustnents in his guideline range. "[E]rroneous advi ce of defense
counsel as to the guideline sentence does not constitute a

violation of Rule 11." 1d. (citation omtted); see also United



States v. Santa Lucia, 991 F.2d 179, 180 (5th Cr. 1993).
Accordingly, we reject Harris's argunent.

Harris also clains ineffective assistance of counsel. In
order to prevail on his ineffective assistance of counsel claim
Harris must show (1) that counsel made errors so serious that his
performance fell bel ow an objective standard of reasonabl eness; and
(2) that the deficient performance actually prejudiced Harris's
defense. Strickland v. Washington, 104 S. C. 2052, 2064 (1984).
Harris first argues that his attorney was ineffective because he
failed to object to the use of Harris's 1957 fel ony conviction to
enhance his crimnal history category and the upward departure in
his offense I evel for use of a firearm This argunent is directly
contradi cted by the record. The addendumto the PSR i ndi cates that
Harris's attorney objected to the PSR s use of the 1957 felony
conviction and to the possession of a firearm?! Thus, we reject

this argunent.

. In his objections to the PSR, Harris stated, "Defendant
objects to [PSR] finding No. 13 adding 2 offense | evels based on
possession of a firearm Defendant was not charged with
possessing a firearmand there is no evidence that he knew of the
exi stence of the firearm" The addendumrejected this objection
on the ground that the weapon was found in a van belonging to
Harris and that Harris travelled in the van for purposes of
purchasi ng mari huana. Harris's attorney also filed an objection
concerning the use of the 1957 fel ony conviction: "Defendant
objects to PSR finding No. 21 adding 3 points to crimnal history
category [for the 1957 felony conviction] as the rel evant
sentence was not inposed and did not result in incarceration
wthin 15 years of the instant offense, and, therefore, according
to the guidelines should not be considered in determ ning
crimnal history category." The addendumrejected this objection
because Harris did not receive final discharge fromhis parole
for the 1957 conviction until July 9, 1983.
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Harris al so argues that his counsel was i neffective because he
failed to informhimthat his sentence coul d be i ncreased under the
gui del i nes based on his prior felony conviction and possession of
afirearm W reject this argunent because Harris cannot establish
prej udi ce. If the sentencing court had not wused the 1957
conviction, placing himin crimnal history category |, and if he
had not received the two points for possession of a firearm nmaking
his of fense | evel 28 instead of 30, his guideline range woul d have
been 78-97 nonths. In this situation, the sentencing court stil
woul d have i nposed t he statutory maxi mumof 60 nonths. Because the
gui deline adjustnments of which Harris conplains would not have
reduced hi s guideline range bel ow the statutory maxi num he cannot
establish that he suffered any prejudice as a result of his
attorney's alleged failure to inform him of the gquideline
adjustnents. Harris's failure to establish prejudice defeats his
i neffective assistance claim Strickland, 104 S.C. at 2069.

Harris al so argues that his appoi nted counsel was ineffective
because he failed to file a tinely notice of appeal and failed to
informhimof his right to appeal or the tine limts in which to
appeal. Harris raised this argunent in the district court bel ow,
but the district court did not address it in its order denying
Harris's section 2255 notion. Although Harris raises this argunent
agai n on appeal, the governnent does not respond to it.

We have held that an attorney's failure to file a notice of
appeal may rise to the level of ineffective assistance of counsel

when the client makes known his desire to appeal and the attorney



either promses to file an appeal and does not or msleads the
client by intimating that he has filed an appeal when he has not.
Arrastia v. United States, 455 F.2d 736, 740 (5th Cr. 1972); Kent
v. United States, 423 F. 2d 1050, 1051 (5th Cr. 1970). At the very
| east, counsel must informthe indigent defendant of his right to
appeal, Martin v. State of Texas, 737 F.2d 460, 462 (5th Cr.
1984), and notify him of the tinme limts in which to appeal
United States v. G pson, 985 F.2d 212, 215 (5th Gr. 1993). A
def endant who expressly nmakes known his desire to appeal a
convi ction does not waive the right to appeal unless it is clear
that the attorney will not appeal on the client's behalf. Id. at
216-17 & n.7. On the other hand, when a client has been inforned
of his right to appeal and has not nmade known to his attorney his
desire to pursue an appeal, he has waived his right to appeal, and
a claimof ineffective assistance of counsel will not lie. Childs
v. Collins, 995 F. 2d 67, 69 (5th Cr.), cert. denied, 114 S.C. 613
(1993).

When a defendant shows that his attorney's |lapse resulted in
a denial of an appeal, he need not show prejudice. Childress v.
Lynaugh, 842 F.2d 768, 772 (5th G r. 1988) ("Prejudice resulting
from the denial of a defendant's right to appeal is presuned
because a crimnal conviction can be attacked on numnerous
procedural and substantive grounds and thus, given the |ikelihood

of prejudice, a case-by-case inquiry is not worth the cost.").?2

2 However, sinply because the attorney does not file a
noti ce of appeal does not evidence any denial of a defendant's
rights. The key is whether the defendant properly relied on the
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Where counsel's failure to file a notice of appeal rises to the
| evel of ineffective assistance, as by msleading the defendant
into thinking that a notice of appeal has been filed but failing to
do so, the renedy is granting an out-of-tinme appeal. G pson, 985
F.2d at 216 (citation omtted).?

In his section 2255 notion and again in his brief on appeal,
Harris asserts that his counsel failed to file a tinely notice of
appeal, failed to informhimof his right to appeal, and failed to
notify him of the tinme limts involved. Aside from Harris's
pl eadi ngs, there is no other evidence in the record regarding the
circunstances surrounding the failure to file a notice of appeal in
this case. W do not know whether Harris's counsel indicated to
himthat he would file a notice of appeal and neglected to do so,
or whether the district court informed Harris of his right to
appeal . (The record does not include a transcript of the
sentenci ng hearing.) A district court may deny a section 2255

nmotion without a hearing "only if the notion, files, and records of

attorney to file the notice of appeal. United States v. G een,
882 F.2d 999 (5th Gr. 1989). In Geen, the defendant told his
attorney that he wanted to appeal his conviction, but the
attorney stated that he would not file a notice of appeal unless
he was paid nore noney. |d. at 1003. W held that the defendant
could not claimto have been msled by the attorney into thinking
that the attorney would file a notice of appeal on his behalf.

|d. The defendant was not therefore entitled to the presunption
of prejudice that attaches when a defendant has reasonably relied
on the attorney's representations, and we found that the

def endant had failed to denonstrate prejudice. |d.

3 The defendant, however, is "not entitled to have his
pl ea vacated, as his decision to plead guilty was not affected by
a later failure to file a notice of appeal." Geen, 882 F.2d at
1003.



the case conclusively show that the prisoner is entitled to no
relief.” United States v. Barthol onmrew, 974 F.2d 39, 41 (5th Gr.
1992) (citation omtted). W cannot say that the record in this
case denonstrates conclusively that Mrris is not entitled to
relief inthis particular respect. The district court should have
conducted further proceedings to determne the nerits of Harris's
claimthat his counsel was constitutionally ineffective for failing
tofile a notice of appeal. W therefore vacate the judgnent as to
this one aspect of the case and remand for further proceedings in
accordance with this decision.
Concl usi on

For the foregoing reasons, we affirm the judgnent of the
district court in all respects except as to Harris's claim of
i neffective assi stance of counsel with respect tothe filing of the
noti ce of appeal, as to which the judgnent is vacated and t he cause
is remanded for further proceedi ngs not inconsistent herewth.

AFFIRVED I N PART and VACATED AND REMANDED | N PART.



