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(3:94- OV-1229- R(3' 86- CR- 274-R))
(March 1, 1995)

Bef ore KING H G3 NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Ferman Wayne Wi ght pleaded guilty to possession of a firearm
by a convicted felon. Prior to sentencing, Wight filed a notion
for a newtrial which the district court construed as a notion to

wthdraw his guilty plea. The district court denied Wight's

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



nmoti on and sentenced himto 15 years of inprisonnment. This court
af firmed.

In his first 8§ 2255 notion, Wight argued, inter alia, that

counsel failed to advise himthat the evidence "nobst probably" was
insufficient to warrant a conviction. The district court rejected
all of Wight's contentions on their nerits and dism ssed the
nmotion. This court affirned.

In his second 8§ 2255 notion, Wight argued, inter alia, that

hi s i ndi ct mrent was def ective because ATF Speci al Agent Danny DeW'tt
told himthat he (DeWtt) had neither filed nor signed the original
conpl ai nt. The district court denied the notion, noting that
Wight's argunents either had been rejected previously, or were
patently frivol ous. Wight's appeal was dism ssed for want of
prosecuti on.

Wight's third 8§ 2255 notion was di sm ssed pursuant to Rule
9(b) of the Rules Governing 8 2255 Proceedings. This court
af firnmed.

In the instant 8§ 2255 notion, Wight, represented by retained
counsel, filed nunerous grounds for relief.? The district court
ordered Wight to show cause why his notion should not be barred
under Rule 9(b). Wight responded that the nerits of the specific
clains he raised in his fourth noti on had not been presented i n any

of his previous notions, and that he had nade a col orabl e show ng

Wi ght argued: (1) that his guilty plea was not entered
voluntarily; (2) that he received ineffective assistance of
counsel; (3) that the prosecutor intentionally msled Wight's
counsel into believing that Wight had confessed; and (4) that he
was i nnocent.



of factual innocence. Upon recomendation of the nagi strate judge,
the district court dismssed Wight's notion with prejudi ce under
Rule 9(b). Wight tinely appeal ed.

Wight, who is represented on appeal by retained counsel
argues that the district court erred by di sm ssing his notion under
Rul e 9(b) because (1) his fourth 8 2255 notion raised "entirely
different matters" than those raised in his previous notions; (2)
he has nmade a col orabl e show ng of actual innocence; and (3) the
Governnent failed to plead abuse of process.

Under Rule 9(b), a notion arising under 8§ 2255 may be
dismssed if the judge finds that it fails to allege new or
different grounds for relief and the prior determ nati on was on the
merits, or if new and different grounds are alleged, the judge
finds that the failure of the novant to assert those grounds in a
prior notion constituted an abuse of the procedure. A district
court's dismssal under Rule 9(b) is reviewed under the abuse-of -

di scretion standard. United States v. Flores, 981 F.2d 231, 234

(5th Gr. 1993).

Wight's assertion that his notion could not be dism ssed
under Rule 9(b) because it raises "entirely different" grounds is
W thout nmerit. Adistrict court may di sm ss a successive notion if
it finds that the novant has rai sed new grounds for relief and the
failure of the novant to assert those grounds in a prior notion
constituted an abuse of the procedure. Rule 9(b); Flores, 981 F. 2d
at 235. However, if a novant can show cause for failing to raise

the clains earlier, and prejudice from the errors of which he



conplains, the notion is not subject to dismssal. Fl ores, 981
F.2d at 235. This court applies the cause-and-prejudice test

espoused in MO eskey v. Zant, 499 U S. 467, 493 (1991)(petition

for habeas corpus under 28 U S.C. 8 2254), to § 2255 notions.
Fl ores, 981 F.2d at 234-35.

Wight argues that his failure to raise his new grounds for
relief in his earlier notions should be excused because he was
acting pro se in the earlier notions. However, a novant's pro se
status does not anount to "cause" under the cause-and-prejudice

test. See Flores, 981 F.2d at 236. Because Wi ght has not shown

cause for his failure to raise his clains in his previous notions,
this court need not consider whether he has shown prejudice. |1d.

Even if a novant does not neet the cause-and-prejudice test
for failing to bring newly raised clains in his previous notion,
those clains will be heard if failing to do so wll result in a
fundanental m scarriage of justice. 1d. A fundanental m scarriage
of justice is indicated if a constitutional violation probably
resulted in the conviction of an innocent person. |d.

Wi ght argues that he has nade a col orabl e showi ng of act ual
i nnocence. He argues that there is no evidence to connect himto
the firearm he was convicted of possessing. He notes that the
firearmwas in the trunk of a car that did not belong to him and
that he was not in the car when the firearmwas seized. He argues
that the district courts, in both the instant and the previous §
2255 notions, have "assuned" that the evidence against him was

sufficient, and that this assunption can be "traced back" to



testinony given by Wight's trial attorney during the hearing on
Wight's notion to withdraw his guilty plea. He suggests that, at
the hearing, Wight's attorney confused facts regardi ng the of fense
to which Wight pleaded guilty, with those regarding the first
count of the original indictnent, to which Wight did not plead
guilty and to which the evidence was stronger.? He argues that the
district court "picked up that theme" inrejecting his first § 2255
not i on.

Wight further contends that, contrary to what was stated in
the Governnent's factual resune, he did not admt to A T.F. Speci al
Agent Danny DeWtt that he possessed the firearm The factua
resune provided in part that the firearm upon which Wight's
conviction was based was found in a vehicle and that Wi ght
"admtted to A T.F. Agent Danny Dwight [DeWtt] in a later
interview . . . that he had been in possession of the firearm"
Wi ght argues that DeWtt acknow edged, in a tel ephone conversation
wth Wight's present attorney, that he did not recall Wight ever
admtting that he had possessed the firearmin question. Wight
argues that "ATF bureaucracy" woul d not all ow Agent DeWtt to sign
an affidavit stating that DeWtt had no nenory of such adm ssion

To show actual innocence, a novant is required to show that
"there is a fair probability that, in light of all the evidence, a

reasonable trier could not find all the elenents necessary to

2Count one of the indictnent charged Wight with possessing a
firearmin Dallas County on April 22, 1986. Count two, the count
to which Wight pleaded guilty, charged Wight with possessing a
firearmin Kauf man County on Qctober 2, 1986.
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convict the defendant of that particular crine." Johnson v.

Hargett, 978 F.2d 855, 859 (5th Cr. 1992)(8 2254 case), cert.
denied, 113 S. . 1652 (1993). Thus, a novant nust show that it
is "nmore |likely than not that no reasonable juror would have found

[hin] guilty beyond a reasonable doubt." See Schlup v. Delo,

UusS _ (US Jan. 23, 1995, No. 93-7901), 1995 W 20524 at *14 (8
2254 death penalty case). Because Wight pleaded guilty, the
record does not contain an abundance of evidence relative to
Wight's guilt. Nevertheless, Wight's argunents in support of his
claim of actual innocence fail to denonstrate that a reasonable
trier could not find all the elenents necessary to convict.

At the hearing to withdraw his guilty plea, Wight testified
that the statenment in the factual resune that he had confessed to
Agent DeWtt the possession of the firearm was false. Wi ght
acknow edged, however, that he signed the factual resune, but he
mai ntained that he did not read it. In response to Wight's
testinony, Wight's trial counsel testified that Wight had
contested his statenent to Agent DeWtt with regard to anot her case
and that Wight was confusing the two cases. Regardi ng the
evidence in support of Wight's guilt, counsel acknow edged that
t he evi dence supporting the offense to which Wi ght pleaded guilty
"was the much weaker case of the two[,]" but that he advi sed Wi ght
to plead guilty because Wight "was there on that occasion. He was
in that car and in that car the gun was found. Now, that's not
actual possession in your hand but that's constructive possession

and the knowl edge is the issue.™



Wight's allegations do not establish that he is innocent.

See Johnson, 978 F.2d at 859. Moreover, Wight's guilty plea and

its acconpanyi ng adm ssions of guilt carry a strong presunption of

verity.® See United States v. WIlkes, 20 F.3d 651, 653 (5th Gr

1994) .

Wight also argues that the district court erred by dism ssing
his notion wthout authorizing the taking of Agent DeWtt's
deposition, or scheduling an evidentiary hearing. Even assuni ng
that Agent DeWtt confirmed Wight's allegation that he (DeWtt)
did not recall Wight confessing to possession of the firearm
Wight's actual innocence woul d not be established. Because Wi ght
woul d not have been entitled to relief evenif his allegations were
confirnmed, the district court did not err by denying his notion

W t hout an evidentiary hearing. See United States v. Barthol onew,

974 F.2d 39, 41 (5th Cr. 1992).

Wight argues that dism ssal under Rule 9(b) was in error
because the magi strate judge rai sed the i ssue of abuse of procedure
sua sponte. He argues that the Governnent has the burden of
pl eadi ng such abuse. 1d. (citing MO eskey, 499 U. S. at 477 ("The
parties agree that the governnent has the burden of pleadi ng abuse
of the wit[.]")).

I f the novant is afforded an adequate opportunity to explain

why his notion should not be barred under Rule 9(b), the district

SWight argues that the magistrate judge concluded that his
sworn statenents of guilt were, per se, evidence of guilt. The
magi strate judge concluded only that Wight's uncorroborated
assertions of innocence contradicted his sworn statenents of guilt.



court may raise the i ssue sua sponte. See Wllians v. Witley, 994

F.2d 226, 231-32 (5th Gr.)(8 2254 case), cert. denied, 114 S. O

608 (1993). "The Suprenme Count's clarification of the state's
responsibilities in pleading abuse of the wit in Md eskey does
not affect the validity of this well-established rule.” 1d.

The district court afforded Wight an adequate opportunity to
expl ain why his notion should not be barred under Rule 9(b). Thus,
the magi strate judge did not err by raising the issue sua sponte.
The district court's dismssal of Wight's fourth 8§ 2255 notion
under Rule 9(b) was not an abuse of discretion.

AFFI RVED.

wj |\ opi n\ 94- 10746. opn

o 8



