IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10732

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

JUAN CARLCOS VASQUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CR-244-D)

(May 2, 1995)
Before DAVIS, SMTH, and WENER, C rcuit Judges.
PER CURI AM *

Juan Carl os Vasquez appeal s his sentence after pleading guilty
t o one count of possession of a controlled substance wwth intent to
distribute. He contends that the district court erred by counting
two prior Texas "deferred adjudications" as felony convictions in
order to classify himas a career offender. Because we agree with

the district court's interpretation and application of the

" Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



sentenci ng guidelines, we affirm

| .

Vasquez pl eaded guilty to one count of possession with intent
to distribute. A presentence investigation report ("PSR') was
prepared using the Novenber 1993 edition of the sentencing
gui del i nes. According to the PSR, the 327 grans of cocaine at
i ssue established a base offense level of 22, with a four-|eve
adj ustnent for Vasquez's |eadership role. Mor eover, the PSR
determ ned that the base offense | evel was subject to enhancenent,
as Vasquez was a career offender))he tw ce had been arrested for
drug possession with intent to distribute. Both tinmes, however, he
pl eaded guilty to a state charge and was given a ten-year proba-
tionary sentence, know under Texas law as a "deferred adjudica-
tion." Applying the career of fender enhancenent provision, the PSR
found that the guidelines set a base level of 32 and a crimna
hi story category of VI. Under the 1993 gui delines, the sentencing
range is 210 to 262 nont hs.

Vasquez nmade two significant objections to the PSR s recommen-
dations. First, he objected to the use of the 1993 version of the
gui del i nes, because changes in certain definitions mght create an

ex post facto problem The court agreed and applied the 1989

ver si on.
Second, Vasquez objected to the PSR s use of deferred
adj udications as if they were convictions to determ ne his career

of f ender st at us. The district court, however, overruled this



obj ection, reasoning that it could find "no anal ytical or princi-
pl ed distinction between the use of a deferred adjudication for
crimnal history score and for purposes of career offender
enhancenent . " Accordingly, under the 1989 gui delines, the district
court found that Vasquez's total offense level was 29, and his
crimnal history category was VI. The appropriate range was 151 to

188 nmonths. A 151-nonth sentence was i nposed.

The gui delines declare that a defendant is a career offender

(1) the defendant was at | east ei ghteen years old at the
time of the instant offense, (2) the instant offense of
convictionis afelony that is either a crine of violence
or a controll ed substance offense, and (3) the defendant
has at least two prior felony convictions of either a
crime of violence or a controlled substance of fense.

US S G 8 4B1.1 (Nov. 1989). Application note 1 states that the
term"two prior felony convictions" is defined in § 4Bl.2, which
states in relevant part that

[t]he term "two prior felony convictions" neans (A) the
defendant commtted the instant offense subsequent to
sustaining at |least two felony convictions of either a
crime of violence or a controlled substance offense
(i.e., two felony convictions of a crine of violence, tw
fel ony convictions of a crinme of violence and one fel ony
conviction of a controlled substance offense), and (B)
the sentences for at least two of the aforenentioned
felony convictions are counted separately under the
provisions of Part A of this Chapter. The date that a
def endant sustained a conviction shall be the date the
j udgnent of conviction was entered.

Application note 4 under this section states that 8 4A1.2 (Defini -

tions and I nstructions for Conputing Crimnal Hi story) is "applica-



ble to the counting of convictions under 8§ 4B1.1."
Section 4Al. 2 provides that

(1) The term "prior sentence" neans any sentence
previously inposed upon the adjudication of quilt,
whet her by quilty plea, trial, or plea of nolo conten-
dere, for conduct not part of the instant offense.

(3) A conviction for which the inposition of sentence
was totally suspended or stayed shall be counted as a
prior sentence under 8§ 4A1. 1.

Mor eover, 8 4Al.2(f) provides:

D versionary Dispositions

Di version fromthe judicial process without a finding of

guilt (e.g., deferred prosecution) is not counted. A

di versionary disposition resulting from a finding or

adm ssion of guilt, or a plea of nolo contendere, in a

judicial proceeding is counted as a [prior] sentence
even if a conviction is not formally entered.

The commentary to this section adds that "di versionary di spositions
[are counted] if they involve a judicial determ nation of guilt or
an adm ssion of guilt in open court. This reflects a policy that
def endants who receive the benefits of a rehabilitative sentence
and continue to commt crinmes should not be treated with further

leniency.” U S . S.G § 4Al1.2(f) coment (n.9).

L1l
Vasquez argues that 8§ 4B1.1 provides the only definition of
"prior conviction" for determning career offender status.! He

contends that § 4Bl1l.1's definition does not include "deferred

! He concedes that deferred adjudications are rateable in deternining
crimnal history under 8 4A1.2. See United States v. Graldo-Lara, 919 F.2d
19, 22-23 (5th Cir. 1990).




adj udi cation," as that phrase on its face is not synonynous wth

the word "conviction." See Mclntyre v. Texas, 587 S.W2d 413, 417-

18 (Tex. Cim App. 1979) (defining deferred adjudication); see
also Tex. CooE CGRM PrO. ANN. art. 42.12 8 5(a) (West 1995) (statu-
tory authority and procedure). He al so contends that to read 8§
4A1.2's definitions into 8 4Bl1.1 makes 8§ 4Bl1l.1 redundant and
renders its provisions neaningl ess. Finally, he notes that the

Novenber 1992 guidelines changed 8 4B1.2 explicitly to include

pl eas of nol o contendere.

Vasquez's argunents, while consistent with sone | anguage of
8 4B1. 2, are unavailing. The conmmentary to 8§ 4Bl1.2 states that the
provisions of 8§ 4Al1.2 are "applicable." Such comentary is

"authoritative." Stinson v. United States, 113 S. C. 1913, 1915

(1993) (holding that "comrentary in the GCuidelines Mnual that
interprets or explains a guideline is authoritative unless it
violates the Constitution or a federal statute, or is inconsistent
wth or a plainly erroneous reading of, that guideline."). One
such authoritative provisions is 8§ 4Al1.2(f), which allows diver-
sionary adjudications to be counted as long as there has been an
adm ssion of guilt in open court. Vasquez did neke such an
adm ssi on.

Moreover, the district court's interpretation of the guide-
lines does not constitute a tortured reading. Section 4A1.2
suppl ements, not contradicts, 8§ 4B1.2 definitions. Fairly read,
8§ 4Bl1.2 states at what tine two prior convictions wll be counted

as "prior"; 8 4Al.2 defines generally what activities are to be



counted. Admttedly, sone parts of the two sections are sonmewhat
r edundant . Section 4Al.2(f), however, is not one of those
sections. Accordingly, the plain | anguage of the guidelines and
its coomentary controls the outcone of this case.

AFF| RMED.



