IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10716
(Summary Cal endar)

NI CK PETE ATHAS,
Pl ai ntiff-Appellant,

ver sus
JI M BOALES, SHERI FF OF

DALLAS COUNTY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-1300-R

) (February 7, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

In this 8§ 1983 action, N ck Pete Athas, a Texas state
prisoner, seeks injunctive relief and danages fromthe Sheriff of
Dall as County, Jim Bowl es, stemmng from Athas' alleged slip and
fall in the wash area of the Dallas County Jail. Athas' answers to
the interrogatories of the court revealed that he clains that on
June 2, 1993, he slipped and fell due to excess water on the
bat hroom fl oor caused by a leaky toilet. It appears that the

incident occurred while Athas was a pretrial detainee awaiting

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



trial on burglary charges and that after his conviction he was
transferred on Decenber 13, 1993, to a Texas Departnent of Crim nal
Justice (TDCJ) facility.

At has al |l eged that he was in severe pain throughout his back,
shoul ders, and head and that he was taken to the nedi cal departnent
where sonmeone did a visual examnation and informed him that
nothing nore could be done. Athas also alleged that he had
tingling sensations in both |egs, blurred vision, earaches, and
probl ens with his bal ance.

At has conceded that he initially received nedical treatnent
and that the person who exam ned him scheduled him for x-rays.
Athas alleged that the x-rays were taken in the wong area of his
body and that no further x-rays were taken. Athas further all eged
that he filed nunmerous grievances, but that he had not received any
medi cal attention or seen a doctor. Athas also alleged that he
made nunerous oral requests to have the |eaking comobde in the
bat hroom fi xed and to have a nop and bucket to keep water off the
floor, but that no actions resulted from his requests. At has
contended that the commbde was not fixed until the day after his
accident and that up until that time the plunbing and standing
water on the floor had been a chronic problem of which prison
authorities were aware but had failed to correct. Athas contended
that Bowles was liable for Athas' injuries due to his direct
responsibility for the facility in which Athas was hel d.

Athas filed two noti ons for appoi nt mrent of counsel, contending

t hat because of his |lack of | egal know edge and his incarceration



appoi nt nent of counsel woul d enhance Athas' efforts and ability to
research his case. The district court referred Athas' | atest
nmotion for appointnent of counsel to the magistrate judge for
determ nati on. Before the magistrate judge could nmake his
determnation, the district court granted summary judgnent for
Bow es and entered a judgnent dism ssing Athas' § 1983 acti on.

Athas filed a Fed. R Gv. P. 59 notion for reconsideration of
the judgnent. Athas also filed a tinely, unsigned notice of appeal
of the judgnment without waiting for a ruling on the notion for
reconsideration. 1d. at 158. The district court denied the notion
for reconsideration, struck the notice of appeal for being
unsi gned, and returned the notice of appeal for Athas' signature.
The notice of appeal was returned to the district court unsigned
wth the notation "wong TDC# - don't match nane." Fol | owi ng
instructions fromthis Cerk's office, the district court clerk's
office filed the unsigned notice of appeal with the date on which
the district court originally received the notice in the mail

Dl SCUSSI ON

Does this court have jurisdiction?

As an initial matter, Bowl es argues that this Court does not
have jurisdiction over Athas' appeal because Athas did not sign his
notice of appeal. A pro se appellant's tinely but unsigned notice
of appeal, in which he is the sole appellant, vests jurisdiction

upon this Court. See McNeil v. Blackburn, 802 F.2d 830, 831-32

(5th GCr. 1986). This Court has jurisdiction to consider Athas

appeal .



The tinme for filing a notice of appeal begins to run fromthe
entry of the order disposing of atinely Rule 59 notion. Fed. R

App. P. 4(a)(4); see Lauderdale County School Dist. v. Enterprise

Consol . School Dist., 24 F.3d 671, 681 (5th Cr.), cert. denied,

115 S. Ct. 484, 130 L.Ed.2d 397 (1994). Under a recent anendnent,
"[a] notice of appeal filed . . . before the entry of the judgnent
or order is treated as filed on the date of and after the entry."
Rule 4(a)(2). Therefore, Athas' notice of appeal, filed before the
district court ruled on the Rule 59(a) notion, becane effective
upon the entry of the court's denial of that notion.

The grant of Bow es' notion for summary |udgnent

a. St andard of Revi ew

We review the grant of summary judgnent de novo. Anburgey v.

Corhart Refractories Corp., 936 F.2d 805, 809 (5th Cr. 1991).

Summary judgnent i s proper when, viewng the evidence in the |ight

nost favorable to the non-novant, ""there is no genuine issue as to
any material fact and . . . the noving party is entitled to a
judgnent as a matter of law'" Id. (quoting Fed. R Civ. P.
56(c)). If the noving party neets the initial burden of show ng

that there i s no genui ne i ssue, the burden shifts to the non-noving
party to produce evidence or set forth specific facts show ng the

exi stence of a genuine issue for trial. Celotex Corp. v. Catrett,

477 U.S. 317, 322, 106 S. . 2548, 91 L. Ed. 2d 265 (1986); Fed.
R GCv. P. 56(e). "If the noving party fails to neet this initia

burden, the notion nust be denied, regardl ess of the nonnovant's



response." Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th

Cr. 1994) (en banc).

b. Did Athas raise as error the district court's qgrant

of Bowl es' notion for summuary judgnent?

It is possible that Athas' brief, liberally construed, my
raise the issue of whether the district court erred in granting
summary judgnent for Bowes. In his original brief Athas admts
that Bow es attached adm ssible sunmary judgnent evidence to the
nmotion for sunmmary judgnment that was favorable to Bow es and that
Athas was unable to produce contrary evidence to support his
all egations. However, Athas' only request for relief is a vacation
of the dismssal of his case and a district court hearing to
determ ne whether Athas is entitled to counsel. In his origina
brief, Athas does not specifically assign as error the district
court's grant of Bow es' summary judgnent notion.

In his reply brief, Athas does clearly argue the district
court's error in granting summary judgnent against him If the
reply brief is the only place in which Athas raised this issue,

this Court does not need to consider it. See Knighten .

Comm ssioner, 702 F.2d 59, 60 & n.1 (5th Gr.), cert. denied, 464
U S 897 (1983). However, we consider theline in this case a fine
one to draw on the question of whether the issue was adequately
raised in the original brief. Therefore, under the principles of
i beral construction we construe Athas to have raised the issue in

his original brief when he requested vacation of his dismssal.



c. Didthe district court err in granting Bow es' notion for

sunmary judgnent ?

To pass constitutional nuster, Athas' conditions acconpanyi ng
his pretrial detention nust not have anounted to puni shnent because
"a detai nee may not be punished prior to an adjudication of guilt

in accordance with due process of law." Bell v. Wl fish, 441 U S.

520, 535, 99 S. Ct. 1861, 60 L.Ed.2d 447 (1979). The Court nust
determ ne whether the disability is inposed for the purpose of
puni shment or whether it is nerely an incident of a legitinmate
gover nnental purpose. Id. at 538. Addi tionally, wunder the
Fourteenth Anendnent, "pretrial detainees are entitled to
reasonabl e nedical care unless the failure to supply that care is
reasonably related to a l egiti mate governnental objective." Cupit
v. Jones, 835 F.2d 82, 85 (5th Gr. 1987).

Mer e negl i gence nmay not be enough to denonstrate a due process

cl ai m under § 1983. Salas v. Carpenter, 980 F.2d 229, 307 (5th

Cr. 1992). However, "constitutional deprivation can result from
tortious conduct exceeding nere negligence but not quite rising to
the level of intentional, e.g., deliberate (or conscious)
i ndi fference, recklessness, or gross negligence." |d. (interna

citations and quotations omtted). Finally, an enpl oyer may not be
vicariously |iable under the theory of respondeat superior in a

8§ 1983 claim Wllians v. Luna, 909 F.2d 121, 123 (5th Cr. 1990).

Bow es' notion for summary judgnent alleged that Athas failed

to state any actionable clains for relief against Bow es under



8§ 1983. Bow es also alleged qualified inmunity and the doctrine of
noot ness.

Bow es' notion for summary judgnent contained an affidavit
from the custodian of the Dallas County Jail records, Robert
Know es. Know es stated in his affidavit that the records
i ndicated that on June 2, 1993, Athas inforned jail authorities
that he had slipped and fallen down in his tank because of standing
wat er next to the shower area. On that sane day, Athas was taken
to see a nurse for nedical treatment. Know es also stated in his
affidavit that neither Athas nor any other inmate had previously
conplained of standing water in the tank's shower area. On
Decenber 13, 1993, Athas was transferred from the Dallas County
Jail to TDCJ. Attached to Know es' affidavit were prison records
supporting the contents of his affidavit.

Al so attached to the sunmary j udgnent notion was the affidavit
of Barbara Stacy, a registered nurse who was the Director of
Nursing in the Dallas County Jail and custodi an of nedi cal records
for the inmates during the tinme of the incident in question.
Attached to her affidavit were Athas' nedical records. The records
reflect that on June 2, 1993, a jail nurse saw Athas after he
stated that he had fallen in the shower area of the tank and had
hurt his right hip. The nurse exam ned Athas, set himup for x-
rays, and referred himto a jail physician for further eval uation.
The doctor eval uated Athas' condition and prescribed himsone pain
medi cat i on. On June 18, 1993, a physician surveyed the x-rays

and determ ned that the results were negative. Athas continued to



conplain of hip pain for several nonths. The nurse's notes dated
Septenber 15, 1993, states that Athas was still conplaining of
right hip pain and that he had indicated to the nurse that the
Motrin given to himwas not working and that the nedication nade
hi m si ck. He was advised to take the nmedicine with food. The
nurse wote that Athas "seenied] to be drug seeking” and that he
was "very argunentative." The nurse's notes also indicate that
al though Athas inforned her that the information in his chart was
fal se, Athas was seen by two doctors and given nedication for his
pai n. Jim Bowes stated in his affidavit attached to his
summary judgnent notion that he did not personally participate in
any of the alleged incidents regarding Athas' clainms that he
slipped and fell in the jail and was | ater deni ed nedical care for
his injuries by the jail nedical staff. Bow es further stated that
no policy or customof his caused any of the alleged incidents on
whi ch At has based his suit and that his actions were taken in the
good faith performance of his official duties as sheriff.

Athas filed his opposition to the summary judgnent notion
alleging, inter alia, that Bowes commtted perjury in his summary
judgnent notion. He alleged that Bowl es refused to supply Athas
wi th docunents, not filed in the record, that consisted of tank
i nspections, nedical records, and grievances. At has further
all eged that before the accident the toilet in his tank needed
repair and that he was assured that such repairs would be done.

Finally, Athas alleged that because Bow es was entrusted with the



daily operation of the jail, he knew or should have known of the
possi bl e probl em before Athas' accident occurred.

At has attached as exhi bits sonme copies of his nedical records
that appear to have been made from Bowl es' attachnents to the
summary judgnent notion. However, Athas also attached copi es of
docunents that were not previously placed in the record by Bow es.
These docunents include copies of five responses to Athas'
grievance conpl aints about a |lack of nedical care. The responses
reflect that Athas saw doctors on several occasions follow ng his
accident, had x-rays taken and reviewed, and was placed on
medi cation. Athas stated in an affidavit that the responses were
lies and that he had not received any nedical treatnent. Athas did
not attach any docunents regardi ng his clai mof unrepaired pl unbi ng
and standing water in his tank that led to his accident, despite
the fact that he clains to have made nunerous conpl ai nts about the
condi ti ons.

Considering the evidence presented to the district court,
especially Bowl es' affidavit stating that he did not personally
participate in any of the all eged incidents and that the departnent
did not have any policy or customon the events surroundi ng At has'
al l eged i ncident, Bow es appears to have net his initial burden in
denonstrating that the excess water in the tank was due to no nore
than nere negligence. Athas does not present any other evidence,
other than his allegations in his pleadings that Bow es' actions
were intentional or that they rose to the |l evel of tortious conduct

required for a finding of a constitutional deprivation. A party



cannot rest on the bare allegation of the pleadings. At has'
affidavit basically is just aregurgitation of the bald allegations
of his conplaint; such unsupported contentions are not converted
into "evidence" nerely because they are recited in an affidavit.
The docunents Athas did produce in response to Bow es' notion for
summary judgnment, i.e., the grievance responses, support a finding
that the practice in the sheriff's office was to carefully address
every grievance filed. This evidence rebuts any contention that
the sheriff was personally involved in the events conpl ai ned of or
that he pronpted a custom or practice of ignoring detainees'
conpl ai nts. Therefore, Athas fails in his burden to produce
evidence or set forth specific facts show ng the existence of a
genui ne i ssue of fact for trial that Bow es had actual know edge of
the events conplained of or had a policy or customin place that
resulted in tortious conduct anounting to a constitutional

deprivation. See Reese v. Anderson, 926 F.2d 494, 499 (5th Cr.

1991) (at the summary judgnent stage, specific evidence, rather
than allegations, is required).

Bow es appears to have carried his burden of showing no
genui ne i ssue of material fact by denonstrating that Athas received
reasonabl e nedi cal care. He submitted both affidavits and nedica
records denonstrating that Athas was seen by doctors, given x-rays,
and nedi cated for pain. As stated earlier, Athas asserted that the
Bow es' evidence regarding this issue were |lies and that he di d not
receive nedical treatnent. However, Athas' assertions do not

consi st of specific evidence that he did not receive reasonable

10



medi cal care, but instead, consist of bare allegations that the
statenents in his nedical records are untruths. Consequent | vy,
Athas fails in his burden to produce evidence or set forth specific
facts showi ng the existence of a genuine issue for trial that he
was deni ed reasonabl e nedical care. See Ibid. The district court
did not err in granting summary judgnent for Bowl es. W AFFI RM

The deni al of Athas' notion for appointnent of counsel

Athas argues that the district court erred in denying his
notion for appointnent of counsel.! He contends that because he
was unabl e to have counsel, he could not obtain materials through
di scovery, uncover the perjury that Athas all eged Bow es commtted
in his summary judgnent notion, or file a proper response to
Bow es' notion for summary j udgnment whi ch woul d have shoul dered hi s
burden of proof at the summary judgnent stage.

The standard of review is whether the district court abused

its discretion. See Jackson v. Dallas Police Dep't, 811 F. 2d 260,

261 (5th Cr. 1986).
A trial court is not required to appoint counsel for an
indigent plaintiff asserting a clai munder 8 1983 unless there are

exceptional circunstances. U ner v. Chancellor, 691 F.2d 209, 212

(5th Gr. 1982). The district court does not abuse its discretion
i n appointing counsel for a plaintiff proceeding pro se if doing so

woul d advance the proper adm nistration of justice. 28 US. C 8§

1As stated earlier, the magistrate failed to rule on Athas'
nmoti on for appointnment of counsel before the district court
granted sunmary judgnent for Bowl es. W construe the
magi strate's failure to rule on the notion as an inplicit denial
of it.

11



1915(d). Among the factors to determ ne whether exceptional
circunstances warrant appointnment of counsel in a civil rights
suit, the Court should consider: (1) the type and conplexity of
the case; (2) whether the indigent was capable of adequately
presenting the case; (3) whether the indigent was in a positionto
i nvestigate the case adequately; and (4) whether the evi dence woul d
consist in large part of conflicting testinmony requiring skill in
the presentation of evidence and in cross-exam nation. U ner, 691
F.2d at 213.

At has does not denonstrate that the district court abused its
discretion in inplicitly denying his notion for appointnent of
counsel . This case consisted of an alleged unconstitutional
condi tion of confinenent that resultedin aslip and fall for which
medi cal treatnent was all egedly denied. Athas does not show that
this case is not of the type and conplexity contenplated in U ner
as needi ng counsel 's assi stance. Although Athas argued that he was
not capabl e of adequately presenting the case because of Bow es'
all eged refusal to conply wth discovery, he was able to present
the court with copies of docunents not previously presented by
Bow es. Thus, he has denonstrated an ability to represent hinself
adequately in requesting and obtai ni ng docunents he has request ed.
Interestingly, Athas has never filed with the court a notion to
conpel discovery of the grievance conplaints he clains he filed
about the | eaky pl unbi ng, which he clai ns have not been produced to
hi m this in spite of the fact that Athas has denonstrated a
marked ability to adequately and correctly prepare various other
motions and filings with the court. Nor did Athas ever propose to
the court that he be allowed to inspect the docunents in a nmanner

12



ot her than Bowl es' offer that Athas inspect and copy the docunents
in his counsel's office. W are convinced that Athas' failure to
produce docunents to support his contentions is not because Athas
has not been in a position to investigate his case. Finally,
although the evidence in the case would have consisted of
conflicting testinony that would require cross-examnation, the
evidence would not have been conpl ex. W AFFIRM the denial of
At has' notion for appointnent of counsel.

AFF| RMED.
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