UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-10714

THOVAS CHESTER
Pl ai ntiff-Appellant,

VERSUS

AVERI CAN TELEPHONE & TELEGRAPH COVPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:93 CV 98 H)

( Septenber 13, 1995 )
Bef ore GARWOOD, DUHE, and PARKER, Circuit Judges.
PER CURI AM !

Appel  ant, Thomas Chester, a forner AT&T account executive,
appeal s the district court’s grant of sunmary judgnent in favor of
AT&T dismssing his Age Discrimnation Act claim against AT&T
Appel l ant basically clains three errors by the district court.

First, that he did not receive his notice of discharge until

Local Rule 47.5 provides: “The publication of opinions that have
no precedential value and nerely decide particular cases on the
basis of well-settled principles of | awinposes needl ess expense on
the public and burdens on the | egal profession.” Pursuant to that
Rule, the Court has determned that this opinion should not be
publ i shed.



Cctober 21, 1991 and not on July 30, 1991 as the district court
found. Second, he contends that genuine issues of material fact
exist relating to equitable tolling of the filing period and
whet her AT&T should be equitably estopped from relying upon
limtations. Finally, Appellant contends that his EEOC conpl ai nt
stating that he was “involuntarily retired” enconpassed, and was
reasonably related to, his failure-to-transfer claim Qur careful
review of the briefs, argunent and record convinces us that the
district court commtted no error on these issues and we affirm

On July 30, 1991, AT&T gave Appellant notice that he was “at
ri sk of involuntary separation fromAT&T” because of a reduction in
force. AT&T' s letter noted that Appellant could “nake use of the
resources [AT&T has] coordinated and put in place . . . to assist
you as you focus your efforts in the next sixty days on finding
anot her position”. The letter went on to unequivocally state
however, that “unless you are notified otherw se, your expected
| ast date of enploynent will be Septenber 30, 1991.” Appell ant
utilized AT&T' s job placenent assistance and AT&T extended the
period for his job search until GCctober 21, 1991. On that date,
however, Appellant had yet not found another position within the
Conpany and was term nated. Appel lant alleges that he was
thereafter replaced by a younger person.

On July 2, 1992 Appellant filed a discrimnation charge with
the EECC stating that he was “involuntarily retired” and that “I
bel i eve | have been di scri m nat ed agai nst because of ny age, fifty-

one, in violation of the [ADEA].” Appellant filed his suit on



January 14, 1993.

The district court found that AT&T was entitled to summary
judgnent because: (1) Appellant had not tinely filed his
discrimnation charge with the EEOC within 300 days of AT&T s
notice dated July 30, 1991; (2) Appellant had not raised a genuine
issue of material fact regarding the applicability of equitable
tolling or equitable estoppel; and (3) Appellant’s failure-to-
transfer clains were barred as outside the scope of his EECC
di scrim nation charge.

As noted, Appellant first argues that the date of AT&T s
notice stating that he was “at risk of term nation” should not be
used as the comencenent for the 300 day filing period because it
did not clearly state that he was to be term nated. W disagree.
Suprene Court authority nmakes clear that the limtations period for
filing starts when the enpl oyer communi cates an adverse enpl oynent
decision to the enployee, and not when the enployee feels the

consequences of the discrimnatory act. See Chardon v. Fernandez,

102 S.Ct. 28, 28-29 (1981). The fact that AT&T nade procedures
avai | abl e by which enpl oyees who were to be term nated m ght seek
ot her enpl oynent with the Conpany does not change that result. See
GQustovich v. AT&T Communications, Inc., 972 F.2d 845 (7th Cr.

1992) .

Appel | ant next contends that AT&T shoul d be equitably estopped
from benefiting fromthe limtations period by its conduct which
led himto believe that he could get another job at AT&T and

prevented himfromrealizing that AT&T had acted discrimnatorily



on the basis of age. In Rhodes v. Guiberson G| Tools, 927 F.2d

876, 878-79 (5th Cir.), cert. denied, 112 S. C. 198 (1991), we nade

clear that equitable tolling involves an enployee’'s excusable
i gnorance of the facts bearing upon a discrimnation claimand that
equi t abl e estoppel focuses on the enployer’s conduct in m sl eading
the plaintiff. Equitable tolling cannot apply here because
Appel lant admts that he was aware of the filing period for EECC
clains and was even advi sed by one of his attorneys that he should
file his EEOC claim within 300 days of the “at risk notice”
Neither are equitable estoppel principles applicable because
Appel lant admitted that, at the tine that he got the notice, he
t hought that he was bei ng di scharged because of his age. This fact
makes the cases reaching a contrary result relied upon by the
Appel I ant i nappli cabl e.

Appellant’s final argunent fails because the scope of the
judicial conplaint is I|limted to the scope of the EEQOC
i nvestigation which can reasonably be expected to grow out of a
charge of discrimnation. The discrimnation charge Appellant
filed nerely stated that he was “involuntarily retired”. The
i nvestigation addressed di scharge only and not failure to transfer
Appel lant to other positions within the conpany.

AFFI RVED.



