IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10712
Summary Cal endar

VAN LEE BREVER
Peti ti oner- Appel | ant,

ver sus

VWAYNE SCOIT, Director
Texas Dept. of Crimnal Justice,
| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
orthern District of Texas
(3:93-CV-1422-P)

(Decenber 22, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Van Lee Brewer, a Texas state prisoner convicted of sexua
assault, filed the instant federal petition for habeas corpus.
Brewer alleged the followng grounds of relief: (1) that his
wai ver of counsel was involuntary; (2) that he was deni ed the right
to conpel the attendance of certain witnesses at trial; (3) that

the jury charge was fundanental | y defective; (4) that two wi t nesses

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



commtted perjury;, and (5) that the state suppressed favorable
evidence. R at 24, 39, 45, 57, 64, 74, 76. The State responded
to the petition, addressing Brewer's contentions on their nerits.
Id. at 150-64.

The magi strate judge determ ned, sua sponte, that Brewer had

failed to exhaust his state habeas renedies with respect to his
first two grounds for relief because he "never raised this |ega
theory in any of the state habeas proceedings." The nmagistrate
judge recomended that Brewer's petition be dism ssed. The
district <court adopted the nmagistrate judge's report and
recommendation, and dism ssed Brewer's petition for failure to
exhaust state habeas renedies.

W granted Brewer's request for a certificate of probable
cause (CPC) to appeal the district court's dismssal of his
petition for failure to exhaust. We then ordered the State to
brief whether Brewer sufficiently had exhausted his state renedi es
Wth respect to his first two grounds for relief.

The State has filed a letter brief in response to this court's
order. The State states that Brewer sufficiently has exhausted his
state renedies by presenting the grounds for relief in a habeas
application, which was forwarded directly to the Court of Crim nal
Appeals. 1d. The State further states that "it appears that the
Court of Crimnal Appeals considered the new application as a
suppl enent to the application then before it and rejected it al ong

wth the application.”



The exhaustion requirenent is satisfied when the substance of
the federal habeas corpus clainms has been fairly presented to the

hi ghest state court. Picard v. Connor, 404 U S. 270, 275, 92 S. .

509, 30 L.Ed.2d 438 (1971); Deters v. Collins, 985 F.2d 789, 795

(5th CGr. 1983). The habeas corpus applicant generally nust
present his clains before the state courts in a procedurally proper
manner according to the rules of the state courts. Dupuy v.
Butler, 837 F.2d 699, 702 (5th Cr. 1988).

We have concl uded that Brewer sufficiently has exhausted his
state renedi es. As acknow edged by the State, Brewer presented his
first two grounds for relief to the Texas Court of Crim nal Appeals
as a supplenental application for habeas corpus. Even if Brewer
failed to exhaust his clains, however, the State's assertion of

such is a waiver of the exhaustion requirenent. See Felder wv.

Estelle, 693 F. 2d 549, 554 (5th Cr. 1982). Accordingly, we VACATE
the district court's dism ssal of Brewer's petition, and REMAND t he
case to the district court for consideration on the nerits.

VACATED and REMANDED.



