IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10704
(Summary Cal endar)

HARRY SCALI NG
Pl ai ntiff-Appell ant-
Cross Appel | ee,

ver sus

OLD REPUBLI C LI FE | NSURANCE

COVPANY,
Def endant - Appel | ee-
Cross Appel | ant,

MARTI N SI LVER,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 94- CV- 006- A)

March 13, 1995

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In 1976, Harry Scal i ng, Appell ant herein, was the principal of
BP Industries, Inc. ("BPI"), which was in the process of
liquidating its assets. One of those assets was the right to
publish certain community directories simlar to the Yell ow Pages.
In 1976, an agreenent was entered into between BPlI and Jack Bl ake

of Blake Publishing, giving him the right to publish the

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



directories. Under the terns of the agreenent, Bl ake Publishing
woul d pay BPI royalties of 10% of the cash received fromthe sale
of the directories for a period of approximately ten (10) years.
Because Bl ake was just getting his publishing conpany underway,
Scal i ng had sone concerns as to what woul d happen in the event of
Bl ake's death during the contract period. It was agreed that a
life insurance policy would be purchased on Blake's |ife, payable
to BPI.

The i nsurance policy was a $500, 000 ten (10) year termpolicy
pur chased t hrough O d Republic Life I nsurance Conpany. Such policy
was i ssued as a result of conversations with i nsurance agent Martin
Silver. Silver conpleted the application and forwarded it to
Scaling for execution, indicating thereon that it was a key-man
policy payable to Silver upon the death of Bl ake. Bl ake, the
i nsured, signed the application.

In 1977, Scaling ©personally purchased the telephone
directories contract from BPI. Scaling wote to Silver and
requested a change of beneficiary designation, which Ad Republic
and Silver effectuated. Bl ake did not sign the request for the
change. As discussed fully infra, Texas law requires that any
change of beneficiary be nade by the insured in witing in order
for a statutory insurable interest to be naintained on the |ife of
anot her person. QG herwise, in order to recover under a policy
insuring the |life of another person, a designated beneficiary my
recover policy proceeds only inlimted circunstances recogni zed by

t he common | aw.



In 1984, Bl ake withdrew fromthe busi ness of Bl ake Publi shing
due toillness. In July 1985, Blake died. Scaling applied for and
recei ved the proceeds of the insurance policy fromdd Republic.

In 1986, Scaling sued Bl ake Publishing in Texas state court
for breach of the publishing contracts. Blake Publishing clained
it was entitled to an offset for any suns Scaling received fromthe
life insurance policy. Bl ake's widow intervened in the suit,
claimng that Scaling had no insurable interest in the insurance
policy at the tine of Bl ake's death; thus, she asserted entitlenent
to the policy's proceeds. The state trial court held that Scaling
was entitled to recover from Blake Publishing on two of his
contract clains, but that Bl ake Publishing was entitled to a credit
or offset for the insurance proceeds paid to Scaling. The trial
court also held that the excess insurance proceeds belonged to
Scal i ng.

The Texas appellate court affirmed in part and reversed and
rendered in part. The court determined that at the tine the
i nsurance policy was issued, Scaling and Blake had a key-nman
rel ati onshi p; however, at the tinme of Blake's death, Blake was no
| onger a key man because Bl ake had withdrawn fromthe business in
Fall 1984, a fact that was uncontradicted at trial. The appellate
court further held that Scaling retained a common-|law insurable
interest in Blake's |ife because Scaling was a creditor of Bl ake's,
but that his right to the policy proceeds was |imted to the extent

of the debt owed to hi mby Bl ake Publishing. The remai nder of the



proceeds were deened to be held by Scaling as constructive trustee
for the benefit of the estate of Bl ake.

After the state court Ilitigation was concluded, Scaling
instituted this action in federal court against Od Republic and
Silver, alleging fraudulent m srepresentation, or alternatively,
negligent m srepresentations as to the nature of the policy which
had been i ssued. O d Republic and Silver filed notions for summary
judgnent, asserting that Scaling's clains were neritless and were
also tine-barred. The district court rejected the argunent that
Scaling's suit was untinely but granted summary judgnent in favor
of AOd Republic and Silver on the nerits of Scaling' s case.
Scal i ng appeal s.

St andard of Revi ew

W review a district court's grant of sunmary judgnent de

novo. Topalian v. Ehrman, 954 F.2d 1125 (5th Cr. 1992). Sunmmar y

judgnent is proper if the pleadings, depositions, answers to
interrogatories, and admssions on file together wth the
affidavits filed in support of the notion, if any, show that there
is no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law. Fed. R Cv. P. 56(c).

Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106 S. . 2548, 2552,

91 L.Ed.2d 265 (1986).
The nmoving party has the initial burden of showi ng that there

is no genuine issue of material fact. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 256 (1986). The novant may discharge this

burden by showi ng an absence of evidence to support the non-noving



party's case. Celotex, 477 U S. at 325. Once the noving party has
carried its burden under Rule 56(c), the non-noving party nust do
nmore than nerely show that there is sonme netaphysical doubt as to

the material facts. Mat sushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp., 475 U S. 574, 586 (1986). The party opposing the

noti on may not rest on nere all egations or denials of pleading, but
must set forth specific facts showi ng a genuine issue for trial
Anderson, 477 U.S. at 248, 256. An issue is material only if its
resolution could affect the outcome of the action. Id. at 248
Unsupported al l egati ons, conclusory in nature, are insufficient to

defeat a proper notion for sunmmary judgnent. Simmons v. Lyons, 746

F.2d 265, 269 (5th Cr. 1984).

Di scussi on

On appeal, Scaling seens to have abandoned his clai mof
fraudul ent m srepresentation, as he alleges in brief only that he
has set forth the elenents to support a claim for negligent
m srepresentation. He does not brief the nerits of his fraudul ent
m srepresentation claim thus, we wll not consider the nerits of

this claim See Murphy v. Collins, 26 F.3d 541, 542-543 n. 11 (5th

Cr. 1994) (Any claim not renewed in brief on appeal is deened
abandoned.)

The elenents of a cause of action for negl i gent
m srepresentati on have been set out by the Texas Suprenme Court in

Federal Land Bank Ass'n of Tyler v. Sloane, 825 S.W2d 439, 442

(Tex. 1991). A plaintiff alleging such a cause of action nust

prove that: (1) there was a representation nade by a defendant in



the course of his business or in a transaction in which he has a
pecuniary interest, (2) the defendant supplied "fal se i nformation"
for the guidance of others in their business, (3) the defendant did
not exercise reasonable care or conpetence in obtaining or
communicating the information, and (4) the plaintiff suffers
pecuniary loss by justifiably relying on the representation.

Scal ing conpl ains that m srepresentations were made to himin
1976 that the insurance policy would be a "key-man" policy, and
that these m srepresentations formthe basis for his claim He
points to summary judgnent evidence in the form of his own
affidavit, which states that Silver testified in a deposition taken
during discovery in the state court litigation that he did not
subj ectively believe the policy to be a key-man policy at the tine
it was issued; instead, he believed it to be a credit life policy
to ensure repaynent of debt owed by Bl ake Publishing to Scaling in
conjunction with office equi pnent Bl ake Publishing purchased from
Scaling. The affidavit states that Silver testified that he placed
the notation "key man" on the policy application nerely to sinplify
t he approval process. Thus, Silver apparently testified, perhaps
inplicitly, at deposition in the state court proceedi ngs that he
did not feel Blake qualified as a key man because of the |ack of
enpl oyer - enpl oyee rel ati onship between Bl ake and BPI, nor did he
consider the policy to be a key man policy.

Scaling conplains that Silver represented to himat the tine
of the purchase of the policy that the policy was a key-man policy

to benefit Scaling for potential |oss of revenue in the event of



Bl ake's death. Silver and A d Republic point out that Scaling has
not hi ng about which to conpl ain because the state appellate court,
as well as the federal district court, determ ned that the policy
as originally issued was in fact a valid key man policy that would
have provided policy benefits to BP Industries for the |oss of
revenue caused by Bl ake's death. Thus, what Silver believed about
the policy at the tinme of its issuance is inapposite. Silver's
"key man" designation on the policy application thus was an
accurate characteri zati on, even though Silver did not believe Bl ake
was actually a "key man" because of the |ack of enployer-enpl oyee
relationship between Blake and BPI. Thus, there was no
"m srepresentation” nmade by Silver about the nature of the policy,
because the state court rulings were entirely consistent with these
al | eged representations. Mreover, Silver's belief that the policy
was a credit life policy issued only to secure debt owed by Bl ake
Publishing to Scaling is |ikew se of no consequence, because the
state appellate court and the federal district court concluded that
the policy was a key-man policy.

Havi ng concluded that the policy as originally issued was a
val id key-man policy designed to protect BPlI against the |oss of
revenue that mght result fromBlake's death, the state appellate
court and the federal district court followed wth an anal ysis of
the legal effect of the change of beneficiary nmade w thout the
written consent of the Bl ake, the insured, and the | egal effect of

Bl ake' s subsequent wi thdrawal fromthe business.



Under Texas law, in order for a person to collect the proceeds
of alife insurance policy, he nmust have an insurable interest in
the life of the individual insured at the tine of the insured's

death. Bell v. Phillips, 152 F.2d 188, 190-91 (5th Gr. 1945).

A person can obtain an insurable interest in Texas in either of two
ways: (1) by a witten designation by the insured, as provided by
Tex. Ins. Code Ann. art. 3.49-1 8 2 (Vernon 1981) or (2) by virtue

of the conmmobn | aw. Empire Life Ins. Co. of Am v. WMdody, 584

S.W2d 855, 859-860 (Tex. 1979).

Al t hough Bl ake initially approved in witing the issuance of
the policy to BPI, he did not approve the change of ownership and
beneficiary to Scaling. Because Scaling, as owner of the policy
but not the insured life, requested a change of beneficiary from
BPI to hinself wthout Blake's consent, the statutory insurable
interest (under (1) above) ceased; thereafter, Scaling's interest
in the proceeds, if any, could only be based on a comon-|aw
i nsurabl e interest.

The comon | aw recogni zes three categories of persons having
an insurable interest inthe life of another: (1) one so closely
related by affinity or blood that he or she wishes the other to
continue to live, irrespective of nonetary considerations; (b) a
creditor; and (c) one who has a reasonabl e expectati on of pecuniary
advant age or benefit fromthe continued |ife of another. [|bid.

The state appellate court found that, when the policy was
first issued, Scaling had two types of comon-|law insurable

interests in Blake's life: (1) he was a creditor of Blake's, and



(2) he had a reasonable expectation of pecuniary advantage or
benefit from Blake's continued life, i.e., Blake was a key nan.
However, because it was uncontroverted at trial that Blake was no
| onger active in the business at the tinme of his death, the court
held that Scaling no | onger had a key-man rel ationship wth Bl ake
when he died. As aresult, at the tinme of Bl ake's death, Scaling's
insurable interest in Blake's life was |limted to that of a
creditor.

A person whose insurable interest is that of a creditor is
entitled to the insurance proceeds only to the extent of the debt
owed. The remainder is held as a trustee for the estate of the
i nsured. Because Scaling had already collected the full $500, 000
i nsurance proceeds, the state court offset the debt owed to Scal i ng
agai nst the proceeds and ordered that Blake's estate was entitled
to the remaining funds.

The state court's analysis and determ nations regarding the
above i ssues have already been litigated. W wll not revisit the
merits of that case. In determning whether Silver and dd
Republic made negligent msrepresentations to Scaling which
resulted in injury to Scaling, we have conpared the reasoni ng of
the state court on why Scaling lost his right to the proceeds with
the all egati ons nade against Silver and O d Republic, to determ ne
if those allegations, assumng their veracity arguendo, affected
the nerits of the state court proceedings. W have concl uded that

Scaling's clains have no nerit.



Scaling focuses in brief alnost solely upon the testinony
given by Silver at his deposition regarding his subjective belief
about the policy's characterization. Scaling argues that the only
source of any claimthat the proceeds were to be used as paynent
for a debt canme fromthe testinony of Silver. Thus, Scaling seens
to believe that Silver's testinony is what caused himto lose in
the state court proceedi ngs; however, as expl ai ned above, the state
court didnot rely on Silver's representations. Instead, the court
concluded that the policy was a key man policy, but that the
statutory insurable interest was |ost when the beneficiary was
changed w thout Bl ake's signature; later, the common | aw key-man
relationship was destroyed when Blake ceased running Bl ake
Publ i shi ng. Accordingly, the only remaining way under which
Scaling could possibly recover any of the proceeds was as a
creditor. Thus, by process of elimnation when review ng the
common | aw on insurable interest, the state court concluded that
Scaling did have a common | aw i nsurabl e i nterest covering only the
debt owed by Bl ake Publishing to Scaling. The state court did not
cone to this <conclusion because of Silver's testinony at
deposition, but because of its review of the relevant |aw

Scaling asserts in his reply brief that there is a genuine
issue of material fact relating to whether Blake had in fact
w thdrawn from the business. However, this issue was settled in
the state proceedings: the state appellate court observed that the
fact of Blake's w thdrawal was uncontested at trial. W wll not

permt this issue to be re-litigated, as it is inapposite to the

10



i ssues before us. Had Bl ake not wthdrawn from the conpany,
Scal i ng woul d have had a recogni zabl e i nsurabl e interest covering
the revenue and would have won in the state court litigation. In
t hat event, Scal ing woul d not have an action against Silver and A d
Republic. Scaling argues that the issue creates a fact issue as
regards to whether Scaling maintained a reasonabl e expectation of
pecuni ary benefits fromBl ake's servi ces, but he overl ooks the fact
that this is not one of the elenments, nor even an issue, of his
negl i gent m srepresentation claimagainst Silver and O d Republic.
The only concei vable way in which Scaling mght have a right
of recovery against Silver and AOd Republic m ght possibly cone
fromrepresentations made to Scaling about the | egal effect of the
change of beneficiary fromBPlI to Scaling. For exanple, if Silver
had assured Scaling that the statutory insurable interest was not
| ost despite the lack of Blake's signature, Scaling m ght be able
to claimnegligent msrepresentation. However, Scaling does not
al |l ege such a scenario, nor has he briefed the i ssue of whether an
i nsurance conpany and its agents have a duty to nake sure proper
signatures are obtained in a situation like this. However, we note
that even after the change of beneficiary was nmade, Scaling stil
had a key-man rel ationship with Bl ake under the common | aw. Thus,
no real injury had occurred at that point even though the statutory
insurable interest was not nmaintained. Had Bl ake died at that
point, Scaling still would have been entitled to the insurance
proceeds by virtue of the common |aw key man relationship that

existed in fact between Scal i ng and Bl ake. The real injury did not

11



occur until Blake wthdrew from his position as head of Bl ake
Publ i shing, sone seven years later. At that point, Blake ceased
being a "key man" under the common |law. Scaling does not contend
that Silver and A d Republic m srepresented to Scaling the effect
of Blake's wthdrawal from the conpany; in fact, there is no
allegation that Silver or AOd Republic even knew that Bl ake had
wi t hdrawn. ?

Scaling's clains, as briefed, have no nerit. Moreover, other
possi bl e argunents that Scaling may have nmade are deened wai ved
because t hey have not been briefed, e.g., that Silver had a duty to
fully inform Scal ing about the effect of the change of beneficiary
made wi thout the signature of the insured and about the effect of
a possible future withdrawal of the key man fromthe operation.?

Because we affirm based on our review of the nerits of
Scaling's clains, we do not reach the issues raised in dd

Republic's cross-appeal, urging affirmance on the basis that his

1 I'n assessing whether there is any possible allegation of a
m srepresentation regarding the effect of Blake's wi thdrawal from
the conpany, we cannot help but observe that Scaling was in an
optimal position to know that Bl ake had w thdrawn fromrunning the
conpany nont hs before his death; he shoul d have consi dered changi ng
the naned insured in his "key-man policy"” from Blake to the new
"key man." |If Scaling had done so, he could have recovered for
| ost revenue under his common | aw "key-nman" insurable interest.

2 W\ do note, however, that we probably would have rejected
such cl ai n8 anyway, because inposing such a duty upon an insurance
agent woul d probably be excessive: it would require that insurance
agents know every detail of the law on insurable interest and
advise all clients accordingly. W feel that such | egal questions
are best directed to an attorney.

12



clains are tinme-barred, despite the district court's conclusion to

the contrary.?

Concl usi on

For the foregoing reasons, we AFFIRM

W6 point out in passing that it was not necessary for dd
Republic to have filed a cross-appeal, as it was nerely offering an
alternative argunent for affirmng the district court, not seeking
to obtain any greater rights under the judgnent. W can affirmon
any basis that supports the judgnent, even without the filing of a
Ccross- appeal .
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