IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10703

Summary Cal endar

EDWARD CHARLES CROCKETT,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT, Director, Institutiona
Di vi sion, Texas Departnment of Crim nal
Justi ce,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93-CV-838-Y)

(February 6, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Crockett had no Sixth Amendnent right to have an attorney
present at his live lineup because he had not yet been indicted.

United States v. Mcdure, 786 F.2d 1286, 1290 (5th Cr. 1986).

This lineup was not inperm ssibly suggestive because everyone in

the lineup was wearing jail clothes. Even if the lineups were

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



suggestive, Wllians's testinony is adm ssi bl e because Wl | ians had
a good opportunity to see the robber, imedi ately identified hi mon
vi deot ape, and was positive that Crockett was the robber. See

Cantu v. Collins, 967 F.2d 1006, 1014 (5th Gr. 1992), cert.

denied, 113 S. . 3045 (1993).
We defer to the trial court's acceptance of the prosecution's

race-neutral reason for striking two black jurors. See United

States v. Collins, 972 F.2d 1385, 1403 (5th Cr. 1992), cert.

denied, 113 S. C. 1812 (1993). W also defer to the state habeas
court's finding that the prosecution did not know ngly use perjured
testi nony regardi ng when an officer used a baton agai nst Crockett.
28 U.S.C. § 2254(d). And the baton incident was immterial to the
defense, so failure to disclose the police report did not violate

Brady v. Maryland, 373 U S. 83, 87 (1963). Crockett argues for the

first tinme on appeal that the state suppressed a vi deotape of the
robbery, but we will not consider this new argunent.

Adm ssion of evidence that suggested that Crockett had
previously robbed cigarettes from the sane store was not

unconstitutional, since there was a rational link to the charged

of fense. Enriquez v. Procunier, 752 F.2d 111, 115 (5th Gr. 1984),
cert. denied, 471 U S. 1126 (1985). It was not fundanentally

unfair to admt the witness lineup identification form since it
was nerely cunulative of Wllians's in-court testinony. Nor was
t he prosecutor's cl osing argunent about the need to deter crimnals

and i ncapacitate Crockett fundanentally unfair.



Crockett's attorney nmade a reasonabl e professional judgnment
not to call Crockett's previous attorney and parole officer as
W t nesses because that testinony would have been cunmul ative and
seen as biased. Finally, because Crockett has not alleged any
facts which, if proven, would entitle himto habeas relief, he had

no right to an evidentiary hearing. AFFI RVED,



