IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10699
Conf er ence Cal endar

JERRY C. SM TH,
Pl ai ntiff-Appellant,
ver sus
M KE JONES, Unit Health Adm ni stration,
Texas Departnment of Crimnal Justice,
Clenments Unit, ET AL.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:93-CV-193
) (Novenber 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Jerry C. Smth filed an in forma pauperis (IFP) civil rights

conpl ai nt agai nst M ke Jones, the unit Health Adm ni strator,

all eging that he was deni ed adequate nedical care in violation of
the Ei ghth Amendnent. The district court dism ssed the conplaint
as frivol ous.

A conplaint filed IFP can be di sm ssed sua sponte if the

complaint is frivolous. 28 U S C. § 1915(d); Cay v. Estelle, 789

F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the
district court's dism ssal for an abuse of discretion. 1d.

To state a nedi cal clai mcogni zable under 8§ 1983, a
convi cted prisoner nmust allege acts or om ssions sufficiently
harnful to evidence a deliberate indifference to serious nedica

needs. Estelle v. Ganble, 429 U. S. 97, 106, 97 S. C. 285, 50 L

Ed. 2d 251 (1976). A prison official acts with deliberate

i ndi fference under the Eighth Anendnent "only if he knows that
inmates face a substantial risk of serious harm and [ he]
disregards that risk by failing to take reasonabl e neasures to

abate it." Farner v. Brennan, us _ , 114 s. . 1970,

1984, 128 L. Ed. 2d 811 (1994); see Reeves v. Collins, 27 F.3d

174, 176-77 (5th G r. 1994) (applying the Farner standard in the
context of a denial-of-nedical-care clainm. Unsuccessful nedica
treatnent, negligence, neglect, and even nedi cal mal practice do

not state a clai munder 8 1983. Varnado v. Lynaugh, 920 F.2d

320, 321 (5th Gr. 1991).

Smth has subm tted docunentation indicating that he
believes that his nedical condition warrants a nedical transfer,
al t hough the prison doctors do not agree with his assessnent.
Thi s argunent anmounts to nothing nore than di sagreenent with the
medi cal treatnment received and not deliberate indifference to

serious nedi cal needs. See Varnado, 920 F.2d at 321.

Smth also argues that the district court inproperly denied
his discovery notions. The district court properly denied these

noti ons because the defendants had not been served and therefore
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di scovery was premature. To the extent that he argues that he
was i nproperly denied a jury trial, his argunent fails because
there were no material facts in dispute for the jury to address.

See Pl ai sance v. Phelps, 845 F.2d 107, 108 (5th G r. 1988).

The judgnent of the district court is AFFIRMED. The notions
to proceed | FP on appeal and for perm ssion to appeal are DEN ED

as unnecessary, and the notion to introduce evidence is DEN ED as

nmoot .



