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EDI TH H JONES, Circuit Judge:”

Appel | ant Fearance has been tried and sentenced to death
tw ce for stabbing Larry Faircloth nineteen tinmes and causing him
to bleed to death in his own bedroom during Fearance's aborted
burgl ary. Follow ng his second trip through the state courts,

Fearance sought 8 2254 habeas relief in federal district court.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



The court rejected Fearance's petition and denied a certificate of
probabl e cause to appeal.

Under Fed. R App. Proc. 22(b), the standard for granting
a certificate of probable cause is whether the habeas petitioner
has made a substantial showi ng of the denial of the federal right.

Barefoot v. Estelle, 463 U S. 880 (1983). This standard requires

the petitioner to "denonstrate that the i ssues are debat abl e anong
jurists of reason; that a court could resolve the issues [in a
different manner]; or that the questions are 'adequate to deserve

encour agenent to proceed further.' Barefoot, 463 U.S. at 893 n. 4
(quotation omtted) (alterations in original). Because a court
should not grant the certificate of probable cause where the

petitioner's clains are "squarely foreclosed by statute, rule or

authoritative decision, or . . . lacking any factual basis in the
record," id. at 894, this court cannot grant a CPC here.
l.
Fearance was convicted of intentionally killing Larry

Faircloth after breaking into his apartnent. He argues that he has
a colorable constitutional claim that the alternative theory
alleged by the state in its indictnent was constitutionally
i nperm ssible. Specifically, the indictnent charged that Fearance
had one or both of two prohibited intents upon breaking into the
apartnent: either Fearance entered the residence with the intent
to commt theft and in the course of conmmtting a burglary
commtted an intentional nurder or the state charges that he

entered the victinils residence with intent to commt the nurder of



the victimand conmtted an intentional nurder during the course of
the burglary. Petitioner alleges that the second alternative
theory viol ates the due process clause in the fourteenth anmendnent
to the Constitution.

Fearance reasons that application of the wunderlying
felony el enent of capital nmurder in the second theory neans that in
Texas, every murder commtted during a crimnal trespass would be
subj ect to prosecution as a capital nurder. According to Fearance,
the burglary does not perform the constitutionally required
narrowi ng in these circunstances because, under this theory of the
indictnment, all nmurders comm tted during the conm ssion of crim nal
trespass are capital nurders. Consequently, Fearance urges that
the required narrowi ng underlying the Suprene Court's approval of

the Texas capital sensing schene in Jurek v. Texas, 428 U. S. 262

(1976), did not occur in his case.
Al t hough this may be an i nteresting issue, the principles

of Teague v. Lane, 490 U S. 288, 109 S. C. 1060 (1989), preclude

this court from considering the nerits. Teaque and its progeny
allow a federal <court on collateral review to apply only
constitutional principles dictated by precedent existing at the
time defendant's conviction becane final. 1d. at 301.! Penry v.
Lynaugh, 492 U.S. 302 (1989), unequivocally extends this principle
to capital cases and nmandates that we address the retroactivity

issue as a threshold matter.

L The two exceptions recognized in Teague are not even arguably
appl i cabl e here.



In essence, Fearance argues that a death sentence is
unconstitutional if it is based on an aggravating factor that
duplicates an elenment of the underlying felony because such a
fel ony does not genuinely narrow the class of persons eligible for
the death penalty. To avoid the Teague bar, Fearance nust
establish not only that this was true, but that it was unm st akably
true when he was convicted for the second tine in 1981. That he
cannot do. |ndeed, Fearance's argunent on appeal of the district
court's denial of CPC denonstrates this conclusively. I n
attenpting to justify probabl e cause for appeal, Fearance notes "a
split in jurisdictions considering the issue" and a "split in
judicial thinking" (which correctly states the standard for
granting a CPC). It sinultaneously prevents, however, relief in a
habeas proceedi ng because such a holding is foreclosed unless
petitioner can "say that all reasonable jurists would have deened

t hensel ves conpelled to accept” his claim Gahamv. Collins, 113

S. C. 892, 898 (1993). Fearance's concession that jurists have
differed on the nerits of this claim prevents this court from
reaching the nerits.?
.
Fearance requested an instruction on the | esser-included

offense of nurder at his trial. The trial court denied the

2 I ndeed, it appears as though the opposite result was dictated by
precedent. In Collins v. Lockhart, 754 F.2d 258 (8th Cir.), cert. denied, 474 U. S
1013 (1985), the Court of Appeal s adopted petitioner's reasoning here. However, the
same court of appeals overruled Collins in light of the Suprenme Court's decisionin
Lowenfield v. Phelps, 484 U S. 231 (1988). See Perry v. Lockhart, 871 F.2d 1384
(8th Cir.), cert. denied, 493 U S. 959 (1989). Hence, we are aware of no federal
courts that would invalidate Fearance's conviction.
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instruction, and the Texas Court of Crim nal Appeals upheld that

action. See Fearance v. State, 771 S.W2d 486, 511 (Tex. Crim

App. 1988). He then raised the issue whether this denial
contravened Beck v. Al abama, 447 U. S. 625 (1980), in his petition

for federal habeas relief. Again we find no basis for an appeal of
the dismssal of this claim

Al t hough Beck itself was limted to a statute that barred
the trial judge fromgiving the requested instruction, this court
has extended the rationale of Beck to cases in which a trial court
refuses to give an instruction that is avail able under state | aw.

Lincecumv. Collins, 958 F.2d 1271, 1275 (5th Gr.), cert. denied,

113 S. C. 417 (1992) (citations omtted). To be entitled to such
an instruction on a lesser-included offense, a capital defendant
must denonstrate that a "rational juror, given all the facts,
[could acquit him of capital nmurder and [convict] him of [the]

| esser included offense." Andrews v. Collins, 21 F.3d 612, 629

(5th Gr. 1994) (citation omtted) (alterations in original).
"Thi s necessarily requires a showi ng that the facts of the case and

the |l aws of the state warrant such an instruction.” Hill v. Bl ack,

920 F. 2d 249, 251 (5th Gr. 1990), nodified, 932 F.2d 369 (5th Gr

1991). Under Texas law, a | esser-included of fense i nstruction nust
be given if there is "sone evidence in the record that if the
defendant is guilty, he is guilty of only the |esser offense."

Godsey v. State, 719 S.W2d 578, 584 (Tex. Crim App. 1986).

The state court determ ned that there was no evidence to

support the | esser-included offense. Fearance, 771 S.W2d at 511:



"Appel | ant presented no evidence during his case in chief that he
did not intend to kill Larry Faircloth. None of the w tnesses for
the state, on direct exam nation or cross exam nation, testified
t hat appellant's actions were unintentional. The evidence at tri al
did not raise the | esser-included offense of nurder."

Because the state court held that no evi dence supported
a verdict of nmurder as opposed to capital nurder under state |aw,
no rational jury could have convicted Fearance only of nurder.
This court has no authority to revisit that interpretation of the
Texas Penal Code. Because the state |aw prevented the jury from
finding that "the petitioner commtted nurder," the trial court's
failure toinstruct the jury on this offense was not constitutional

error. Cantu v. Collins, 967 F.2d 1006, 1014 (5th G r. 1992).2 1In

response to the dearth of evidence of |ack of intent on the record,

whi ch conpel l ed the state court to reject the propriety of a murder

s In Lincecumyv. Collins, 958 F.2d 1271, 1277 n.6 (5th Cr. 1992), this
court did not resolve whether such a question was purely a matter of state |aw or
an application of the section 2254(d) presunption of correctness. Nevertheless,
si nce Fearance has not argued or identified any of the statutory exceptions to the
presunption of correctness the difference is imuaterial here. Mreover, even if we
were to i ndependently reviewthe state court's conclusion, the facts recited by the
magi strate judge in rejecting this contention are conpelling

(1) shortly before the commission of the nurder
Fearance had broken into another hone where he
stol e three knives;

(2) t hose knives were subsequently identified as the
weapons used in Kkilling Larry Faircloth and
stabbing his wife;

(3) Fear ance ent er ed Faircloth's bedr oom and
i mediately began to struggle with him and his
wife;
(4) Fearance repeatedly stabbed Larry Faircloth and continued to do

so after he had been rendered defensel ess; and
(5) Larry Faircloth was stabbed ni neteen tines.

No rational jury could believe that petitioner acted without intent to kill
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jury instruction, Fearance alleges that this prerequisite
unconstitutionally shifts the burden of proof on the el enent of the

defendant's intent. Specifically, Fearance cites Millaney V.

Wl bur, 421 U S 684, 95 S. C. 1881 (1975), for the proposition
that the state cannot benefit from the defendant's failure to
adduce evidence in support of its allegations of crimnal intent.
He is m staken. There was no requirenent that Fearance testify nor
that he produce any particular evidence in order to support the
requested | esser-included offense jury instruction. Al that was
necessary was that sone evidence supported allowng such an
i nstruction. It does not matter how the evidence gets on the
record, but it nmust be there in sone formor another.
L1,

The Texas Court of Crim nal Appeals reversed Fearance's
first capital nmurder conviction and death sentence after finding
that a prospective juror had been inproperly excused in violation

of Adans v. Texas, 448 U.S. 38 (1980), and Wtherspoon v. Illinois,

391 U. S. 510 (1968). Fearance v. State, 620 S.W2d 577, 579 (Tex.

Crim App. 1980) (Fearance I). Although the error only affected
the sentencing phase of his first trial, Texas procedure did not
aut hori ze a new puni shnent hearing absent a conplete retrial.

Fear ance argues t hat the Doubl e Jeopardy Cl ause prohibits
this retrial because it forced himto relitigate the question of
his qguilt. This court has rejected such a claim where the
reversal, based upon punishnent-phase error, is not tantanmount to

inplied acquittal on any elenent of the offense, Mllard v.




Lynaugh, 810 F.2d 1403, 1407-08 (5th Cr.), cert. denied, 44 U S.

838 (1987). No basis for a colorable claimexists. Fearance does
not allege, nor can he, that the Court of Crimnal Appeals'
reversal of his initial conviction and sentence based on

Wt herspoon error constituted an inplied acquittal on any el enent

of the offense of capital nurder. This claimis foreclosed as a
matter of |aw.
| V.

Fearance next suggests that the jury was not provided
wth the constitutionally required instruction as to the proper
consideration to be afforded mtigating evidence adduced at trial.
He identifies five pieces of evidence that he characterizes as
"mtigating".4 The district court concluded that the mtigating
quality of this evidence was "extrenely limted," and we agree.

First, Fearance presented w tness Rol and Benavi dez who
confronted him outside the victims apartnent shortly after the
murder and testified essentially that the petitioner was "sonmewhat
dazed". Second, a forensic psychiatrist testified that Fearance
exhibited an anti-social personality disorder. Next, Fearance
i ntroduced testinony fromhis nother that his father had I eft hone
when he was only two years old, and that in the nonths prior to the
capital nurder he had been "wi thdrawn and pull ed back". She also

testified that she had taken him to the nental health/nmental

4 Despite the | anguage of Penry v. Lynaugh, 492 U S. 302, 311 (1989),
implying that a "request" for a jury instruction is a prerequisite to raising this
argunent, we note that the Texas courts have held that failure to object at trial
or request an additional instruction is not procedurally barred. Black v. State,
816 S.W2d 350 (Tex. Crim App. 1991).
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retardation center for help approximately one nonth before the
of f ense. Finally, Fearance discerns mtigating evidence in his
nmot her' s testinony concerning his rol e as a good husband and f at her
and in providing support for his famly. He characterizes these
attributes as "positive character traits in evidence of his broken
home as a child."

In Gaham v. Collins, 113 S. C. 892, 895 (1993), the

petitioner argued that the Ei ghth and Fourteenth Anmendnents
conpelled an instruction to the sentencing jury that it could
consider "mtigating evidence" of his "famly background" and
"positive character traits.” The Court responded "because this
case cones to us on collateral review, however, we nust first
decide whether the relief that petitioner seeks would require
announcenent of a new rule of constitutional [aw, in contravention

of the principle set forth in Teague v. Lane." Id. (citation

omtted) As Fearance was convicted in 1981, we |ikew se concl ude
that this claimis barred by Teague.

In G aham the petitioner urged that evidence concerning
his "upbringing and positive character traits" (introduced via
testinony by his famly) conpelled the trial court to instruct the
sentencing jury that it could consider this evidence in answering
the necessary special issues. But "[u]nless reasonable jurists
hearing petitioner's claimat the tinme his conviction becane fi nal
"woul d have felt conpelled by existing precedent' to rule in his
favor, we are barred from doing so now " Id. 898 (citation

omtted). "Surveying the legal |andscape as it then existed, we



conclude that it would have been anything but clear to reasonable
jurists in [1981] that petitioner's sentencing proceedi ng did not
conport with the Constitution.” 1d.

The Suprenme Court in Jurek v. Texas, 428 U. S. 262 (1976),

"exam ned the very statutory schene under which" Fearance "was
sentenced to conclude that it struck an appropri ate bal ance bet ween

constitutional concerns.” Gaham 113 S. C. at 898. "The
court thus rejected the attack on the entire statutory schene for
i nposi ng the death penalty and in particular the attack on the so-
called 'special issues'.” 1d. "To the contrary, to nost readers
at | east, [the] cases reasonably woul d have been read as uphol di ng
the constitutional validity of Texas's capital-sentencing schene
wWth respect to mtigating evidence and otherwise." 1d. at 900.
"[T]he Texas statute satisfied the commands of the Eighth
Amendnent: it permitted the petitioner to place before the jury
what ever mtigating evidence he could show. . . while focusing the
jury's attention upon what that evidence revealed about the
defendant's capacity for deli beration and prospects for
rehabilitation.” [d.

The only chance Fearance has to avoid this Teaque bar is
to place his claimsquarely within the confines recogni zed by Penry
v. Lynaugh, 492 U. S. 302, 109 S. C. 1060 (1989). "In that case,
the court overturned the prisoner's death sentence, finding that
the Texas special issues provided no genuine opportunity for the
jury to give mtigating evidence of his nental retardation and

abused childhood." [d. at 901. Significantly, the Court held in
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Penry that the result of that case was dictated by existing
precedent. See Penry, 492 U S. at 318-319. Nonet hel ess, only
evidence within the narrow confines of the corridor of mtigating

evi dence recogni zed by Eddi ngs v. Gkl ahoma, 455 U. S. 104 (1982) and

Lockett v. Chio, 438 U S. 586 (1978) (plurality opinion), is inmune

fromthe standard Teague bar.® That Penry only recogni zed a very

limted set of potentially mtigating evidence as ipso facto

sufficient to conpel a jury instructionis settled. "W . . . have
construed Penry to nean that the capital defendant nust be able to
denonstrate that his crinme is attributable to a uniquely severe

disability." Alridge v. Scott, 41 F.3d 213, 222 (5th Cr. 1994)

(citation omtted); Gaham 113 S. C. at 901 n.3. ("Nor does
[ G ahan] dispute that sone types of mitigating evidence can fully
be considered by sentencer in the absence of special jury
instructions.")

A jury instruction on Fearance's famly history and
positive character traits could not have been dictated by earlier
precedent. Gaham 113 S. C. at 902 (Texas speci al issues provide
the court wth adequate consideration “"regard[ing] t he
circunstances of [defendant's] famly background and positive
character traits."). Accordingly, all that remains to be
considered is Fearance's evidence of being "sonmewhat dazed",

exhibiting an antisocial personality disorder, and acting

5 Even pure Penry evidence mght not be of avail to Fearance since the

court in Penry relied heavily on its prior decision in Eddings v. Okl ahona, which
was decided in 1982. See Penry, 492 U S. at 314-319. O course, this was after
Fear ance's convi ction.
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"w t hdrawn" and "pulled back". Fearance, however, provides no
authority that commands a court to distinguish these types of
mtigating evidence fromall other forns of mtigating evidence
"havi ng sone bearing on the defendant's noral cul pability" nor does
he assert that they constitute a "uniquely severe disability."
Utimately, he lacks the requisite pre-1981 precedent that woul d
renove his evidence from the general rule that potentially
mtigating evidence does not require a special issuetothe juryin
Texas. Gaham 113 S. C. at 902 (rejecting "that a defendant is
entitled to special instructions whenever he can offer mtigating
evidence that has sone arguable relevance beyond the special
i ssues”). The jury could have given effect to whatever mtigating
inpact it saw in Fearance's enotional makeup within the anbit of
the Texas special issues without a Penry instruction. Gahamyv.
Collins, 113 S. C. at 902.
V.

Fearance now attenpts to convert the failure of trial
counsel to introduce detailed evidence of his "antisocial
personal ity disorder” into a Si xth Anendnent i neffective assi stance
of counsel claim Significantly, he does not allege that his
counsel was deficient or inconpetent but that the nere operation of
Texas's sentenci ng schene rendered hi mpresunptively so. Although
such a species of ineffective assistance can exi st by operation of

state statute,® this court "do[es] not believe that the Texas

6 See Brooks v. Tennessee, 406 U. S. 605 (1972); Herring v. New York, 422
U S. 853 (1975).
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sentenci ng schene interfered with counsel's decisions inthe manner

contenpl ated by these cases.”" My v. Collins, 948 F.2d 162, 167

(5th Gr. 1991).

Fearance, |ike the petitioner in May, contends that Texas
law at the tinme of the second trial for capital murder in 1981
effectively prevented counsel from adequately investigating
potential sources of mtigating circunstances evidence because his
counsel believed "that there was no vehicle in the Texas capital
sentencing schene for the jury's consideration of evidence of
exclusively mtigating nature." This is, of course, not true.
"Texas law did not prevent counsel from presenting mtigating
evi dence. | ndeed, the facial validity of the Texas statute was
uphel d upon the express understandi ng that the special issues had
been interpreted to all ow the presentation of mtigating evidence.

Jurek v. Texas, 428 U. S. 262, 272 (1976)." May, 948 F.2d at 168

(internal citations omtted).

Even nore devastating to Fearance, his own trial
counsel's affidavit upon which he relies to support such an
argunent does not necessarily support this theory. Al t hough
counsel does refer to his belief that Texas |aw did not provide a
vehicle tointroduce mtigating evidence, he further notes that "he
decided not to adduce evidence of [Fearance's] antisocial
personality disorder after learning of same [sic] during his
i nvestigation because he recogni zed that the state woul d probably
adduce simlar evidence, being famliar with the record of the

first capital trial in which Dr. Janes Gigson had testified for
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the state.” This is the essence of a tactical decision, and it was
in no way professionally deficient: <certainly sone juries m ght
have found antisocial personality disorder to be mtigating, but
unquesti onably ot hers probably woul d have rej ected that argunent or
indeed found it nore likely that Fearance would commt additi onal
crimes.

That this evidence presented a difficult problem for
Fearance and hi s counsel does not create a col orabl e constitutional

claim Black v. Collins, 962 F.2d 394, 407 (5th Cr. 1992). 1In

Black the petitioner argued that "the Texas sentencing procedure
interferes dramatically with the defendant's choi ce of whether and
how to present nental -health based evidence." This court does not
credit such an argunent:

Wiile the operation of Texas capital

sent enci ng schene at t he tinme of
[petitioner's] trial my have caused counse

to make tactical decisions that counsel m ght
not ot herw se have nmade, we do not think that
this rose to a level of direct governnent
interference with defense counsel's ability to
conduct the defense as involved in Brooks and
Herring. Every substantive crimnal statute
and death penalty statute contains certain
el emrents, the finding of which are required
for a verdict of guilty or a sentence of
death, as the case may be. Counsel's tactica

deci sions about what kind of evidence to
pr esent are always challenged to the
requi renents of the statute under which the
state proceeds. Wre we to conclude that the
rule of Brooks and Herring is triggered by
statutes that conpel tactical decisions about
what kind of evidence to present, that rule
woul d be virtually unlimted and woul d convert
every crimnal statute and capital sentencing
schene into a predicate Sixth Anmendnent claim
for ineffective assistance of counsel.
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May, 948 F.2d at 167-168. This court has repeatedly rejected the
notion that thereis aninfirmty inbedded in the Texas sentencing
schene precludi ng counsel fromperformng effectively. See May v.

Collins, 948 F. 2d 162, 167-68 (5th Cr. 1991), cert. denied, 112 S

Q. 907 (1992); Black v. Collins, 962 F.2d 394, 407 (5th Gr.),

cert. denied, 112 S. . 2983 (1992); Andrews v. Collins, 21 F.3d

612, 630 (1994).
VI,

Fearance, w t hout nuch ent husi asm al so contends that the
trial court's refusal to instruct the jury on the proper
definitions of the terns "deliberately" and "probability"
unconstitutionally underm nes the selection function of the Texas

capital sentencing procedure. Yet this court in Janes v. Collins,

987 F.2d 1116, 1120 (5th Cr. 1993), specifically rejected the
argunent that "Texas's capital sentencing schene was inperm ssibly
appl i ed" because of the trial court's refusal to "to give the
sentencing jury definitions for the terns deliberately [and]

probability." See also Giffin v. Lynaugh, 823 F.2d 856, 865 (5th

Cr. 1987) cert. denied, 484 U S 1079 (1988); MIliton .

Procunier, 744 F.2d 1091, 1096 (5th Cr. 1984), cert. denied, 471
U S 1030 (1985). In response, all Fearance can contend is that

the Suprene Court's recent decision in Tuilaepa v. California, 114

S. . 2630 (1994), casts doubt on the validity of this holding.
Nunmerous flaws are apparent wth such an approach,
however. Most inportantly, petitioner is foreclosed fromrelying

on Tui |l aepa because of Teaque v. lLane. Fearance nmay only benefit
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from deci sions of the Suprenme Court in effect upon his conviction
in 1981. Consequently, if this recent case casts any doubt
concerning Janes, it will need to be raised by a capital nurderer
on direct appeal. Moreover, if anything, Tuil aepa supports the
propriety of the trial court's refusal to instruct the jury on
definitions of deliberately or probability. The decision

repeatedly cites Jurek v. Texas for factors that have sone "common-

sense core of neaning . . . that crimnal juries should be capable
of understanding." Id. at 2636 (omission in original) (citing

Jurek v. Texas, 428 U. S. 262, 279 (1976) (Wite, J., concurring in

judgnent)). Indeed, the Court in Tuilaepa specifically cites the
follow ng sentence from Jurek as a non-vague factor: "whet her

there is a probability that a defendant would commt cruel acts of

vi ol ence that would constitute a continuing threat to society".
Id. (enphasis added) (citing Jurek, 428 U S. at 274-276). In any
event, it is inconceivable that all rational jurists would have
concluded in 1981 that "deliberately”" and "probability" were
unconstitutionally vague.

VI,

Finally, Fearance attenpts to manufacture a Sinnons V.

South Carolina, 114 S. . 2187 (1994), claimfrom the foll ow ng

exchange during closing argunents:

[ Prosecution]: [We think the sanctity of the
home has got to be preserved; the people have
got to be able to go to bed at night, put
their head down on that pillow and not worry
about this man creeping in here. That's why
the law is on the books, because we're going
to protect our hones. W're going to try. W
can't protect our citizens, can we, very well,
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if we've got this man running | oose. W' ve
sent himto the pen tw ce. That didn't get
his attention. G down there for two
sentences; concurrent; total of four years in
"72. Back out in '"73. Five years. Back out
in '77. He's talking about big life
sentences. Don't be fooled, folks.

[ Def ense]: Your Honor, I'Il --

[ Prosecution]: Don't be fooled by these life
sent ences.

[ Def ense]: Your Honor, | object to that; he's
asking the jury directly to specul ate about
how | ong t he Defendant woul d have to serve.

[ Prosecution]: No, |I'mnot either.

[ Court]: The jury is not going to concern
t hensel ves about the execution of sentence;

|"ve instructed them on that.

[ Prosecution]: |I'mreferring to his comments.

[ Defense]: Sir, I'd ask that you instruct the
jury not to

[Court]: They have the law in that regard.

[ Def ense]: Your Honor, we'd respectfully nove
for a mstrial based on his --

The Court of Crimnal Appeals found on direct appeal that
Fearance's counsel inaccurately sought to convince the jury that
had it inposed a |life sentence, Fearance would have renmained in

prison for the rest of his |life. Fearance v. State, 771 S.W2d at

486, 514. Because the comments of the prosecutor do not msstate

state law, Caldwell v. Mssissippi, 472 US. 320 (1985), is

i napposite. Dugger v. Adans, 489 U. S. 401, 407, 109 S. C. 1215

(1989) ("To establish a Caldwell violation, defendant necessarily
must show that the remarks to the jury inproperly described the
role assigned to the jury by local law ")
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Resort to Sinmobns is of no nore avail. This court

recently held in Alridge v. Scott, 41 F.3d 213, 222 (5th Grr.

1994), that Simons applies "when, and only when, 1) the state
argues that a defendant represents a future danger to society, and
2) the defendant is legally ineligible for parole.” (enphasis in
original). "Because Texas did not statutorily provide for parole
ineligibility at the tine of" Fearance's conviction, reliance on
Sinmmons is inpossible. 1d.”

VI,

Fearance al so notes six other possible clains that he
concedes are forecl osed by prior decisions of this court or present
a likelihood of nerit only upon action of the Suprene Court. He
W shes to preserve these argunents in |ight of the possibility that
i nterveni ng decisions of the Suprene Court or this circuit could
enhance their prospects of success. W acknow edge his reference
to these currently nmeritless clains.?

CONCLUSI ON

For the foregoing reasons, this court DENIES a

certificate of probable cause to appeal.

! The prosecutor's comment might less critically be viewed as the Texas

Court of Criminal Appeals did, a response to defense counsel's nmisstatenent. Even
if the prosecutor cane close to violating the state | awthat prohibits the jury from
considering the possibility of parole, this court has no authority to correct errors
of state |aw unless they transgress constitutional bounds.

8 Fearance asserts constitutional error in a nere adm nistration of an

oath to the jury; in the court's forcing himto exercise a perenptory chall enge
agai nst a particular venirewonen; in the disqualification of a venirenman under the

Wt herspoon/ Adans standard; in excusing two different veniremen who were not
di squal i fi ed under that standard; and inregard to the prosecutor's reference before
the sentencing jury that the death sentence would be "with no appeal”. W also note

t hat Fearance does not raise a Ford v. Wainwight, 477 U S. 399, 106 S. C. 2595
(1986), claimin this appeal of the denial of certificate of probable cause but
recites sone of the evidence he adduced in the district court.
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