IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10681
Conf er ence Cal endar

VALENTI NO ADEPEGBA
Pl ai ntiff-Appellant,
ver sus

R L. MORGAN, O ficer Balch
Spring Cty, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:93-CVv-2514
(Sept enber 20, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

A conplaint filed in forma pauperis can be dism ssed sua

sponte if the conplaint is frivolous. 28 U S.C. § 1915(d); Cay
v. Estelle, 789 F.2d 318, 323 (5th Cr. 1986). A conplaint is

frivolous if it lacks an arguable basis in law or fact. Ancar v.

Sara Plasma, Inc., 964 F.2d 465, 468 (5th Gr. 1992). This Court
reviews the district court's dism ssal for an abuse of

di scretion. 1d.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Val enti no Adepegba chal |l enges the dism ssal of his clains
against the Gty of Balch Springs. To establish nunici pal
l[tability under 8 1983 a plaintiff nust denonstrate a policy or
custom whi ch caused the constitutional violation. Colle v.

Brazos County, Tex., 981 F.2d 237, 244 (5th G r.1993). To

denonstrate nunicipal liability when a plaintiff is not relying

on an explicit, stated policy, the plaintiff nust plead "a
pattern of simlar incidents in which citizens were injured or
endangered by intentional or negligent policy m sconduct and/or

t hat serious inconpetence or m sbehavior was generally w despread
t hroughout the [Cty of Balch Springs] police departnent.”

Fraire v. Gty of Arlington, 957 F.2d 1268, 1278 (5th Cr.),

cert. denied, 113 S. . 462 (1992).

Adepegba has not alleged any policy or customof the Gty of
Bal ch Springs which resulted in the violation of his
constitutional rights, and the district court properly dism ssed
the conplaint as frivolous. Although a dism ssal under § 1915(d)
is usually without prejudice, dismssal with prejudice is
appropriate if the plaintiff has been given an opportunity to
el aborate on the factual basis of the clainms but does not assert
any facts which would support an arguable claim G aves v.
Hanpton, 1 F.3d 315, 319 (5th Cr. 1993). Adepegba was given an
opportunity to expand on the factual basis of his clains in his
answers to the magi strate judge's interrogatories, in his anended
conplaint, and in his objections to the nagistrate judge's
report, but has alleged no facts which would support nunici pal

liability. Dy smssal with prejudice was appropri ate.
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To the extent that Adepegba chall enges the dism ssal of the
clains against R L. Mdrgan, we do not have jurisdiction over the
appeal. The district court issued a Fed. R Cv. P. 54(b)

j udgnent di sm ssing the clains agai nst Morgan, and Adepegba did
not file a notice of appeal within 30 days of that judgnent. The

propriety that dismssal is not before this Court. Smth v. Mne

Safety Appliances Co., 691 F.2d 724, 725 (5th Cr. 1982) (Rule

54(b) judgnent is a final judgnent under Fed. R App. 4 and the
noti ce of appeal nust be filed within 30 days of entry of the
Rul e 54(b) certification).

AFFI RVED.



