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PER CURI AM *

Ant hony Wayne Elrod appeals, inter alia, the inposition of
restitution and the del egation of responsibility to the probation
officer for determining the rate of restitution installnent
paynments. We AFFIRMthe inposition of restitution, but REMAND for

the district court to determ ne the anount of install nent paynents.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

El rod was convicted following a guilty plea to arson, aiding
and abetting, and use of a fire to conmt a felony. The charges
arose out of a schene to defraud i nsurance conpani es by hiding or
destroying property which Elrod owed or controlled and filing
fal se clainms, which resulted in aloss of $4,302,899.54. Elrod, at
26 years of age, was sentenced, inter alia, to a 240-nonth term of
i nprisonnment and a three-year period of supervised release. The
district court declined to inpose a fine, noting that Elrod | acked
the resources to pay a fine and was not likely to have themin the
future. On the other hand, Elrod was ordered to pay $4, 302, 899. 54
inrestitution (the anmount of loss) jointly and severally with his
co- def endants.?

1.

Elrod did not object to the restitution provisions in issue.
Accordingly, he clains that the district court conmmtted plain
error in ordering approximately $4.3 million in restitution and in
delegating to the probation officer the responsibility for

determ ning the amount of restitution installnment paynents.?2

. The district judge based the institution of approxi mately
$4.3 million in restitution on the possibility of a windfall,
such as an inheritance or book or novie deal.

2 El rod concedes that his remaining i ssue, a double jeopardy
claim nust be decided against him pursuant to United States v.
Nguyen, 28 F.3d 477 (5th Cr. 1994).
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The threshold issue is whether, as urged by the Governnent,
Elrod, at the sentencing hearing, waived any objection to
restitution. As discussedinUnited States v. AQano, = US |
113 S. &. 1770, 1777 (1993) (citations omtted), "[waiver is
different fromforfeiture. Wereas forfeiture is the failure to
nmake the tinely assertion of a right, waiver is the "intentional
relinqui shnent or abandonnment of a known right."" Al t hough
forfeiture does not extinguish an "error" under FED. R CRM P.
52(b) (court may notice plain errors), waiver does. See O ano, 113
S. . at 1777.

When the district judge stated at the sentencing hearing that
he would have to decide whether to inpose restitution, Elrod's
counsel responded:

Your Honor, wth reference to restitution,

wth reference to the twenty-year sentence and

ei ghty percent of that being sixteen years, |

woul d think absent a finding that there are

assets, which | do not believe there are, we

have no objection to an order of restitution.

It seenms it would encunber the files of the

court to have one. W would certainly agree

to one, and M. Elrod wants to make anends to

people the best he can, but it seens |ike

he'll be incapacitated for a while.
(Enphasis added.) In light of counsel's statenents that "we have
no objection to an order of restitution”, "we would certainly agree
to one", and "M . Elrod wants to nake anends to people the best he
can", Elrod waived any objection to restitution. Rest ated, as
evi denced by these statenents, he intentionally relinquished the

known right to object to restitution. See dano, 113 S. C. at



1777. And, <consistent with Elrod' s previous waiver of any
objection to restitution, he did not object when the district judge
|ater set the anobunt of restitution. In light of the waiver
Elrod's challenge to that anount is neritless.
B

El rod was ordered to pay "equal nonthly installnents at arate
to be determned by the probation office...." The Gover nnment
concedes plain error, because, as held in United States v. Al bro,
32 F.3d 173, 174 (5th Gr. 1994), "the district court nust
designate the tim ng and anount of paynents" of restitution. Wile
the district court "is free to receive and consi der recomendati ons
fromthe probation officer in this regard", the paynent schedul e
must be decided by the district judge, not the probation officer.
ld. at 174.3 Wt hout deciding whether such error is always
reversi bl e under our plain error standard, we agree that this case
must be remanded for the district court to establish the
restitution paynent schedul e.

L1l

For the foregoing reasons, restitution in the anount of
$4,302,899.54 is AFFIRVED, but this case is REMANDED for the
district court to determne the rate of restitution to be paid by
El rod.

AFFI RVED AND REMANDED

3 Qur court held in Albro, 32 F.3d at 174 n.1, that "at | east
under the circunstances presented" there, this constituted plain
error.



