IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10668
Summary Cal endar

Federal Deposit |nsurance Corporation,
as Receiver for the First State Bank,

Pl ai ntiff/Appell ee,
ver sus
Paula L. Stringer,
Def endant / Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:93-CV-944-X)

(January 13, 1995)
Bef ore JOHNSON, W ENER, and STEWART, Circuit Judges.!?
JOHNSON, G rcuit Judge:

Federal Deposit |Insurance Corporation (FDI C), as receiver
for the First State Bank--Abilene, brought this action to collect
on two prom ssory notes. The district court granted summary
judgnent in favor of the FDI C and we AFFI RM
| . FACTS AND PROCEDURAL HI STORY

On January 11, 1982, Paula Stringer, for value received,
executed two notes in favor of the First State Bank--Abil ene,

Texas. The first note, promssory note 12775, had a princi pal

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



amount of $41,850 and the second note, prom ssory note 12778, had
a principal anpbunt of $116,657. Both notes were secured by a
security agreenent granting First State Bank a security interest
in certain collateral

On February 17, 1989, the Banki ng Conm ssioner of Texas
closed First State Bank (hereinafter "the bank") and the FD C was
appoi nted as receiver. The two notes were anong the assets
pl aced into the receivership. After paying down a substanti al
portion of the notes, Stringer ceased maki ng paynents on the
notes. After demand remai ned unsatisfied, the FDI C accel erated
the maturity on the notes.

The FDIC filed suit to recover on these notes on May 21,
1993. In her answer, Stringer admtted that she had signed the
notes, but denied any liability.

On March 7, 1994, the FDIC filed its notion for sunmmary
judgnent. In support of that notion, the FDIC submtted the
affidavit of Donna Kinser. |In her affidavit, Ms. Kinser, a
credit specialist for the FDIC, testified that she was the
custodi an of the bank's records relating to the litigation, that
she had personal know edge of the bank's closing and that the
FDI C t ook ownershi p and possession of the prom ssory notes on the

bank' s cl osi ng. 2

2 Proffered along with her affidavit were copies of both
notes with handwitten schedul es of paynent for each, a copy of
the security agreenent, a copy of the order closing the bank, a
copy of the letter appointing the FDI C as receiver of the bank,
copies of the loan histories for each note as of February 24,
1989, and copi es of bank histories.
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In responding to this summary judgnent, Stringer did not
rai se any defenses and she did not introduce any summary judgnent
evi dence of her own. |Instead, she nerely made a shotgun attack
on the adequacy of the Kinser affidavit to support the FDIC s
motion. In particular, Stringer alleged that the affidavit was
not made on personal know edge and consisted of only opinion,
specul ation, hearsay and | egal concl usions.

The district court rejected Stringer's assault on the Kinser
af fidavit, though, and granted summary judgnent in favor of the
FDIC. Stringer now appeals.

1. DI SCUSSI ON

A St andard of Revi ew

We review the district court's grant of a summary judgnent
noti on de novo. See Davis v. Illinois C R Co., 921 F. 2d 616,
617-18 (5th Cr. 1991). A summary judgnent is appropriate if the
record discloses "that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c). The party that
nmoves for summary judgnent bears the initial burden of
identifying those portions of the pleadings and di scovery on
file, together with any affidavits, which it believes
denonstrates the absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U. S. 317, 323, 106 S.C. 2548, 2553
(1986). If the noving party fails to neet this burden, the
nmoti on nust be denied, regardless of the nonnovant's response.

| f the noving party does carry this burden, though, the onus



switches to the nonnovant to show that summary judgnent is
i nappropriate. Id. at 2553-54. Wiile we nust "review the facts
drawi ng all inferences nost favorable to the party opposing the
notion," Reid v. State Farm Mut. Auto Ins. Co., 784 F.2d 577, 578
(5th Gr. 1986), that party may not sinply rest upon the
all egations or denials in the pleadings, but rather nust set
forth specific facts denonstrating the existence of a genui ne
issue for trial. Anderson v. Liberty Lobby, Inc. 477 U S. 242,
256-57, 106 S.Ct. 2505, 2514 (1986); see also, FDIC v. MCrary,
977 F.2d 192, 194 (5th Cr. 1992).

B. The Summary Judgnent Evi dence

In order to recover under the notes in issue herein, the
FDI C nmust show that: 1) Stringer signed the notes; 2) the FD G
Receiver is the present owner or hol der of the notes; and 3) the
notes are in default. FDIC v. Selaiden Builders, Inc., 973 F.2d
1249 (5th Gir. 1992), cert. denied, 113 S.C. 1944 (1993). In
her answer, Stringer admtted that she signed the notes.
Moreover, the Kinser affidavit and the attached docunments, if
valid, are sufficient to properly support the FDIC s notion for
summary judgnent as to the other two issues. Accordingly, to
avoi d summary judgnent, Stringer would have to either submt
facts which denonstrate a genuine issue for trial or,
alternatively, denonstrate that the FDIC s notion is, in fact,
not properly supported. RTC v. Canp, 965 F.2d 25, 29 (5th G
1992). Stringer has not done the fornmer. |Instead, Stringer has

attenpted to do the latter by show ng that the Kinser affidavit



is defective and thus that the FDIC s notion is not properly
support ed.

The bedrock of Stringer's argunent is that Kinser's
affidavit was not nade on personal know edge.® |t was not nade
on personal know edge, Stringer contends, because Kinser, an FD C
credit specialist, did not work for the failed bank and thus she
was not present during, and did not have personal know edge of,

t he maki ng of the notes and/or several of the other docunents
proffered with her affidavit. Kinser's know edge arose only
after the bank was placed into receivership. Accordingly,
Stringer argues that Kinser's testinony cannot properly

aut henticate these docunents under Fed. R Evid. 901 or qualify
them under the business records exception to the hearsay rule.
Fed. R Evid. 803(6).

Stringer's argunent clearly fails. This is because this
Court has recently held that "an affidavit of an FDI C account
officer is not defective solely because the officer did not have
personal know edge of the |oan transaction when it occurred, and
only | earned about the |loan after the bank went into
receivership." Dalton v. FDIC, 987 F.2d 1216, 1223 (5th Cr.
1993). To decide otherwise would be to hold the receiver to such
a strict standard that sunmary judgnent would be all but

i npossible for plaintiffs in cases such as these. 1d. This

3 Fed R Civ. P. 56(e) states that "[s]upporting affidavits
shal | be nmade on personal know edge, shall set forth such facts
as woul d be adm ssible in evidence, and shall affirmatively show
that the affiant is conpetent to testify to the matters stated
therein.”



woul d be contrary to our prior jurisprudence which provides that
suits on prom ssory notes provide "fit grist for the summary
judgnment mll." FDICv. Cardinal G| WlIl Servicing Co., 837
F.2d 1369, 1372 (5th GCr. 1988).

The genesis for the Dalton holding was this Court's decision
in Canmp, 965 F.2d 25. In Canp, this Court upheld the sufficiency
of an affidavit even though the affiant, who did not work for the
failed bank at the tinme the note was nmade, did not have precise
personal know edge of the particular note. 1Id. at 29. 1In so
doi ng, we recogni zed that the nmere possession of the original
unendor sed note payable to the order of another is not alone
sufficient evidence under Texas law to prove that one is the
owner and hol der of the note. See Jernigan v. Bank One, Texas,

N. A, 803 S.W2d 774, 776-77 (Tex.App.--Houston [14th Dist.]
1991, no wit). For that reason, we stated that we

woul d not hesitate to reverse sumary judgnent had

Appel l ants pointed to evidence in the record to the

effect that they had a legitimate fear that the [FD C]

was not the owner and holder of the note in question

and that sone other entity mght |ater approach them

demandi ng paynent.
Canp, 965 F.2d at 29; See also, NCNB Texas Nat. Bank v. Johnson,
11 F.3d 1260, 1265 (5th Cr. 1994); MCrary, 977 F.2d at 194.
However, in Canp, the appellants did not produce any evidence to
indicate any legitimate fear that any other entity was the owner
of the note. Thus, the affidavit in that case sufficed and
summary judgnent was appropriate. |d. at 30.

In the sane way, the Kinser affidavit in this case suffices

even though Kinser did not have precise personal know edge of the
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note at the tine it was made. Had Stringer pointed to any
evi dence showng a legitinmate fear that sonme other entity m ght
| ater approach her and demand paynent for the note, we woul d have
reason to reject the Kinser affidavit. However, as she has not,
the affidavit of Kinser, the account officer in charge of the
docunents at the FDIC, is sufficient. As Kinser's affidavit is
sufficient, the FD C has properly authenticated the docunents
attached to that affidavit and has qualified those docunents as
busi ness records.

In a final argunent, Stringer contends that the FDIC s
evi dence presented in the Kinser affidavit runs afoul the
original witing rule, Fed. R Evid. 1002. This is because,
Stringer argues, the docunents attached to the affidavit were
phot ocopi es and because Kinser allegedly testified concerning the
contents of those docunents. Stringer's argunents have no nerit.

First, it is true that in order to prove the contents of a
witing, Fed. R Evid. 1002 conmands that the original witing is
requi red. However, Fed. R Evid. 1003 provides that a "duplicate
is adm ssible to the sane extent as an original unless 1) a
genuine issue is raised as to the authenticity of the original

" Stringer has in no way challenged the authenticity of the

originals here and thus there is no reason the photocopies
presented with the Kinser affidavit should not be adm ssible as
dupl i cates.

Second, that certain facts are contained in a docunent does

not prevent an affiant fromtestifying as to those facts from her



personal know edge.* The FDIC could seek to prove such facts by
both the docunents and Kinser's testinony based on personal
know edge. However, in reality, this point is noot. This is
because even if Kinser has inappropriately testified as to the
contents of the docunents, this would only taint her testinony,
and not the docunents. As the contents of the docunents as to
these facts are sufficient to properly support the FDIC s summary
judgnent notion, Kinser's testinony as to these facts is not
needed.

Accordingly, we reject Stringer's argunent based on the
original witing rule.
I11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED

4 The Advisory Committee Notes to Fed. R Evid. 1002
provide that "an event may be proved by nondocunentary evidence,
even though a witten record of it was nmade."
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