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PER CURI AM *

Appel  ants Banda, Ram rez and Benavi des were convicted
after a jury trial of various offenses related to a conspiracy to
distribute marijuana, cocaine and heroin, sone of it from a
| ocation within 1,000 feet of an elenentary school. Banda and

Benavi des each received, inter alia, 188-nonth sentences of

i nprisonnment, while Ram rez was sentenced to 48 nonths. On appeal,

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



t hey rai se nunerous issues, all of which we find neritless, as wll
be seen fromthe foll ow ng di scussion.
BACKGROUND

Guadal upe and Zulema Davila and José Mosqueda-Cortez
pl eaded guilty to conspiracy to possess with intent to distribute
cocaine and heroin.? These co-defendants each stipulated to
certain facts regarding the conspiracy i n which the appellants were
all egedly invol ved. The Davil as' factual resunes were supported by
investigative materials contained in FBI records which were
prepared based on statenents nade by the Davilas, Msqueda, and
other individuals involved in the investigation and offense. The
statenents were corroborated by wire-tap intercepts, confidential
informants, and other investigative information obtained by the
federal agents and several county and | ocal police agencies.

The Davilas admtted that they sold cocai ne, heroin, and
marijuana fromtheir residences from sone tine prior to Decenber
1991 and until at |east Decenber 16, 1992. One of their residences
was | ocated within 1000 feet of an el enentary school. The Davil as
relied on other individuals in their illicit drug business
i ncl udi ng Banda, Benavi des, Ram rez, and Mbsqueda and at |east 20
ot her i ndividual s.

The Davilas bought kilogram quantities of cocaine,
heroin, and marijuana from suppliers and then repackaged them for

resale to custoners. Appellants Benavides and Ramrez and others

L The PSR s of each of the appellants contain the sane information with

regard to the offense conduct involved in the case

2



stored drugs at different residences for the Davilas and would
return themto the Davilas' hone when the custoners arrived to nmake
pur chases.

The Davilas stipulated in their factual resunes
supporting their guilty pleas that Banda al so participated in the
conspiracy by finding custoners, wei ghi ng out drugs, delivering the
drugs to buyers, and collecting debts for the Davilas. During the
pretrial investigation, two other nenbers of the conspiracy and one
of the Davilas' custoners related that Banda carried a firearm
during the mgjority of the tine that he was involved in the
conspiracy. The custoner described Banda's gun as either a 9mm or
a .45 caliber pistol. |In searching Banda' s residence pursuant to
a search warrant, agents found a 9nm pistol in the nmaster bedroom
as well as bags of marijuana, small amounts of heroin, $600 cash,
and a set of scales used to weigh drugs. Zulema Davila stipul ated
in her factual resune that she and Banda participated in tel ephone
conversations on Decenber 13 and 15, 1992, in furtherance of the
di stribution of cocaine and heroin.

Nei t her the factual resunes nor the evidence introduced
at trial reflected the specific anount of drugs involved in the
conspiracy. Based on investigative materials and el even reliable
sources, it was conservatively estimated that the Davila
organi zation distributed or possessed with intent to distribute
heroin in various anmobunts ranging from 129 granms to |arge
quantities of 12 to 15 kilogranms of heroin, 5.5 kilograns to 40

kil ograns of cocaine, and between 50 and 200-400 pounds of



marijuana. A specific drug quantity attri butable to each def endant
was determned based on their scope of involvenent in the
conspiracy.

Banda obj ected to the PSR recomendati ons that he be held
accountable for the use or possession of a firearm during the
conspiracy, that he not receive a reduction of his offense |evel
based on his mnimal participation in the offense, and to the
quantity of drugs attributable to him Banda did not present any
evi dence to support his objections at the sentencing hearing. The
district court adopted the findings in the PSR in their entirety
and overrul ed Banda' s objections based on the reasons given in the
Addendum to the PSR

Ram rez objected to paragraphs 3-22 in the PSR insofar as
they referred to conduct underlying the charges for which he was
acqui tted. Ramrez argues that the allegations that he
participated in the conspiracy to distribute heroin and cocaine
shoul d be disregarded. Ramrez also objected to the reliance on
unsupported and concl usional statenents in the PSR regarding the
extent of his involvenent in the offense conduct. Ram rez al so
argued that the evidence presented at trial was insufficient to
show hi s involvenent in cocaine and heroin.

Ram rez attached his own affidavit to his objections to
the PSR Addendum attesting that he did not knowi ngly distribute
cocai ne or heroin for the Davilas. He also stated that he was not
aware that his father-in-1aw Abel Benavi des was invol ved i n cocai ne

and heroin distribution activities. During the sentencing hearing,



the only evidence offered by Ramrez was in conjunction with his
request for a downward departure. Ramrez's counsel also argued,
that in light of Ramrez's acquittal fromthe cocaine and heroin
charges, the consideration of the information in the PSR concerning
Ram rez's involvenent in the cocaine and heroin distribution
vi ol ated his due process rights and doubl e jeopardy. The district
court overruled Ramrez's objections and adopted the findings of
the PSR and the PSR Addendum Abel Benavides did not file any
obj ections to the PSR
DI SCUSSI ON
BANDA

Banda first argues that the district court erred in
increasing his offense level by two points for possession of a
firearm Banda alleges that a pistol seized fromhis hone bel onged
to his wife, who used it for personal protection; that only one
witness at trial testified that he had seen Banda with a firearm
and that his acquittal on the firearmcount indicated that the jury
did not believe that he possessed a firearm

Section 2D1.1(b)(1) of the Cuidelines provides that a
defendant's offense level is to be increased by two levels if a gun
is possessed during a drug-related crine. "The adjustnent [for
possession of a firearn] should be applied if the weapon was
present, unless it is clearly inprobable that the weapon was
connected with the offense.” U S S. G § 2D1.1, coment. (n.3).
The Governnent has the burden of proving that the adjustnent is

warrant ed under a preponderance-of -t he-evidence standard. United



States v. Sparks, 2 F.3d 574, 587 (5th Gr. 1993), cert. denied,

114 S. C. 899 (1994).
I n determ ni ng possession of a weapon, "what matters is

not ownership but accessibility.” United States v. Mtchell, 31

F.3d 271, 278 (5th Cr.) (internal punctuation and citation
omtted), cert. denied, 115 S. C. 455 (1994). An acquittal on an

of fense charged in the indictnment " does not necessarily preclude

consideration of underlying facts of the offense at sentencing so

| ong as those facts neet the reliability standard.'" United States
v. Carter, 953 F. 2d 1449, 1459 (5th Gr.) (citation omtted), cert.
denied, 112 S. . 2980 (1992).

During the presentence investigation, Msqueda and two
ot her individuals, Freeman Johnson, a co-conspirator, and Mrris
Hawt horne, a Davila cocai ne custoner, reported that Banda carried
a weapon during the majority of the tine that he was involved in
the conspiracy. Hawt horne specifically described the type of
weapon used by Banda. Further, a weapon was found during a search
of Banda's hone in the sanme location that drugs and drug
paraphernalia were di scovered. There was reliable evidence in the
PSR to support the finding that Banda possessed and actual ly used
a weapon during drug-trafficking activities. As a result, the
district court's determ nation that Banda's of fense | evel shoul d be
i ncreased for the use of a weapon was not clearly erroneous.

Banda next contends that the district court erred in not
reducing his total offense | evel based on his mninmal participation

in the offense. Banda argues that the case involved a conspiracy



comenci ng i n Decenber 1991 and conti nui ng until Septenber 1993 but
that his involvenent was limted to the period between May 1992 and
Decenber 1992. Further, the evidence at trial showed that Banda
was seen at the Davila honme only occasionally.

Section 3Bl.2(a) provides for a four-level reduction for
a mnimal participant in the offense. A mninmal participant is one
who is "plainly anong the | east cul pable of those involved in the
conduct of a group" and who denonstrates a "lack of know edge or
understanding of the scope and structure of the enterprise.”
§ 3B1.2, coment. (n.1). A district court should not award the
mnor participation adjustnent sinply because a defendant's
participation is sonewhat |ess than the other participants.
Moreover; we review only for clear error the sentencing court's
determ nation that a defendant did not play a mnor or mnimal role

in the offense. US Vv. Zuniga, 18 F.3d 1254, 1261, (5th GCr.)

cert. denied, 115 S. C. 214 (1994). Banda has not provided any

reliable evidence to rebut the information fromthe PSR related
above, that connected himin a substantial way to the conspiracy.
Because the evidence reflected that Banda was nore than a mnim
participant, the district court's determ nation that he was not
entitled to a reduction of his offense level for mninm
participation was not clearly erroneous.

Banda next asserts that the district erred in holding him
account abl e for 2925. 23 kil ograns of marijuana equi val ency. Thi s
was allegedly a greater anmount of drugs than was reasonably

foreseeable to him Banda again relies on the trial testinony



indicating that he participated in drug transactions only
occasionally. He points out that he was in the area for only eight
mont hs and was working full-tinme during that period, and he argues,
the evidence showed that he participated in only one transaction.

"[A] defendant who participates in a drug conspiracy is
accountable for the quantity of drugs, whichis attributable to the
conspiracy and reasonably foreseeable to him" Mtchell, 31 F. 3d
at 277. "The conputation of the anmpunt of drugs for which an
i ndi vidual shall be held accountable at sentencing represents a
factual finding, which nmust be established by a preponderance of
the evidence." |d. The finding will be upheld on appeal unless it
is clearly erroneous.

Based on conservative estimtes, the Davilas, who were
the |eaders of the conspiracy, were held accountable for 3-5
kil ograns of heroin, 20 kilograns of cocaine, and at |east 100
pounds of nmarijuana. The PSR recommended that Banda be held
accountable for 2.7 kilogranms of heroin, 1 to 2.5 kilograns of
cocaine, and at |east 50 pounds of marijuana because he was
involved in the conspiracy between May 1, 1992, until at | east
Decenber 16, 1992. These cal cul ati ons were based on a review of
transcripts of intercepted wiretaps, |aboratory reports, evidence
di scovered during residence searches, and statenents  of
confidential informants and cooperating wtnesses. The PSR s
approach to estimating the quality of drugs attributable to Banda

was proper. United States v. Puig-Infante, 19 F.3d 929, 942 (5th




Cr.)(internal citations omtted), cert. denied, 115 S. C. 180
(1994).

Banda has not presented any evi dence other than his self-
serving assertions that his involvenent was | ess than that stated
inthe PSR In his objections, Banda argued t hat he shoul d be hel d
accountable for 20 grans of heroin, 50 granms of cocaine, and five
kil ograns of marijuana because he lived in the area where the
conspiracy occurred for eight nonths only and maintained a full-
time job. In response to Banda's objection, the probation officer
stated that Banda was specifically asked during the pretrial
investigation to give an estinmate regardi ng the specific anount of
drugs that he was responsible for distributing and, on advice of
counsel , Banda chose not to comment on the of fense or drug anounts
i nvol ved.

There was reliable evidence in the PSR that it was
reasonably foreseeable to Banda that the conspiracy involved at
| east the anount of drugs attributable to himin the PSR  Thus,
the district court did not clearly err in holding himaccountable
for that anount of drugs.

Banda argues that the district court commtted clear
error in adopting the PSR wi thout resolving specifically disputed
i ssues of fact pertaining to his sentencing objections. Based on
the record, this point is not well-taken. Fed. R Cim P
32(c)(3)(D) requires the district court to nake specific findings
as to all contested facts contained in the PSR that the court finds

relevant in sentencing. United States v. Sherbak, 950 F.2d 1095,




1098 (5th Gr. 1992). The adoption of the findings in the PSR

satisfies Rule 32 because it reflects that the district court "at
| east inplicitly, weighed the positions of probation departnent and
t he defense and credited the probation departnent's facts.” 1d. at
1099.

Banda bore the burden of proving that the contents of the

PSR are "materially untrue, inaccurate, or unreliable.” United

States v. Navejar, 963 F.2d 732, 735 (5th G r. 1992). Because he

furnished no relevant affidavits or other evidence to rebut the
information contained in the PSR, the district court was free to
adopt its findings without further inquiry or explanation. United

States v. Mr, 919 F.2d 940, 943 (5th Gr. 1990).

Banda argues next that the district court abused its
discretion in denying his notion for severance, causing himto
suffer "conpelling prejudice" as a result of being tried wth the
much nore cul pabl e Benavides and Ram rez. A district court's
denial of a nmotion for severance is reviewed for abuse of

discretion. United States v. Villarreal, 963 F.2d 725, 731 (5th

Cr.), cert. denied, 113 S. . 353 (1992). Ceneral ly, persons

i ndicted together should be tried together. United States. v.
Rocha, 916 F.2d 219, 227-28 (5th Cr. 1990), cert. denied, 500 U S.

934 (1991). This rule is based on the preference in the federal
system for joint trials of those defendants indicted together.

Zafirov. United States, 113 S. C. 933, 937 (1993). Neverthel ess,

a district court may grant a severance of defendants to prevent a

prejudicial joinder. See Fed. R Cim P. 14.
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A party whose notion was deni ed can prevail on appeal if
he shows specific and conpelling prejudice, against which the
district court was unable to provide protection (wth, e.g.,
limting instructions) and then only if the possible prejudice
outweighs the public interest in the weconony of judicia

adm ni stration. United States v. Lindell, 881 F.2d 1313, 1318-19

(5th Cr. 1989), cert. denied, 493 U S. 1087 (1990). Factors

relevant to show ng conpel ling prejudice include whether evidence
directed toward the guilt of one codefendant wll "spill over" to
anot her defendant. See Rocha, 916 F.2d at 228. An appropriate
limting instruction is, however, sufficient to prevent the threat
of prejudice of evidence that 1is incrimnating against one
codef endant but not another. |1d. at 228-29.

The district court carefully instructed the jury that in
determ ning whether a defendant was a nenber of the alleged
conspiracy, that they should consider only the evidence pertaining
to the defendant and m ght not convict himexcept on proof of his
guilt beyond a reasonable doubt. Banda has not shown that he
suffered specific and conpelling prejudice, not renedied by the
district court's instructions, as a result of the evidence
presented agai nst his co-defendants at trial. The district court
did not abuse its discretion in denying the notion for severance.

Banda finally contends that the district court erred in
refusing to inquire into whether the Governnent's perenptory
chal l enge of one venireperson was notivated by race. Banda

conplains that the district court refused to conduct a Batson
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heari ng al t hough t he defense showed the chall enged juror was bl ack
and that the Governnent had a history of challenging black
veni repersons in the Northern District of Texas.

There is a three-step process for neking a Batson
obj ecti on:

(1) a defendant nust nake a prima facie
show ng that the prosecutor has exercised his
perenptory challenges on the basis of race
(2) the burden then shifts to the prosecutor
to articulate a race-neutral reason for
excusing the juror in question, and (3) the
trial court nust determne whether the
def endant has carried his burden of proving
pur poseful discrimnation.

United States v. O enons, 941 F. 2d 321, 324 (5th Gr. 1991) (citing

Her nandez v. New York, 500 U. S. 352 (1991) (plurality opinion)).

In order to carry his burden of showing a prima facie case of
raci al discrimnation, the defendant is required to " cone forward

wth facts, not just nunbers alone.'" United States v. Branch, 989

F.2d 752, 755 (5th Gr.)(citation omtted), cert. denied, 113 S

Ct. 3060 (1993).

The sol e evidence presented by the defense here was the
fact that the juror was black and counsel's representation that
bl acks had been historically excluded from juries in that
jurisdiction. The district court determ ned that the nere show ng
that the prosecution had struck a black venireperson did not
establish a prima facie case of racial discrimnation. W agree.

See Branch, 989 F.2d at 755.
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RAM REZ

Ram rez argues first that the district court failed to
gi ve specific reasons, as required by Fed. R Evid. 402, 403, and
404(b), for the admssion of certain tape recordings he
characterizes as "extrinsic evidence." Ram rez argues that the
court was required to articulate on the record its findings
regarding the probative value of the evidence and its potentia
prej udi ce.

We are inclined to disagree with the prem se of Ramrez's
ar gunent . "[Aln act is not extrinsic, and Rule 404(b) is not
i nplicated, where the evidence of that act and the evidence of the

crime charged are inextricably intertw ned." United States v.

Garcia, 27 F.3d 1009, 1014 (5th Cr.) (internal quotations and
citation omtted), cert. denied, 115 S. C. 531 (1994). Intrinsic

evi dence al so i ncludes evidence of acts that "are part of a single
crimnal episode" or "were necessary prelimnaries to the crine

charged. " United States v. Rovyal, 972 F.2d 643, 647 (5th Gr.

1992) (internal quotations and citations omtted), cert. denied,

113 S. C. 1258 (1993). Such evidence is admssible to allow the
jury to evaluate all of the circunstances under which t he def endant
act ed.

The transcripts of intercepted phone conversations to
whi ch Ramirez objected all concern drug deals, and in several cases
i nvol ved Benavides as well as Ramrez. The evidence was rel evant
to prove Ramrez's participation in the conspiracy and for the jury

to infer his intent and know edge in regard to the illegal use of
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a communi cation facility. Fromtheir dates and circunstances, the
district court could determ ne the rel evance of these conversations
and the fact that they were intertwined with the conspiracy, rather
than separate "bad acts" that required Rule 404(b) balancing. In
the event such bal anci ng was required, however, the court did not
abuse his discretion and did nmake sufficient findings.

Ram rez argues that the district court failed to make
specific findings in response to Ramrez's objections regarding the
quantity of drugs attributable to him under a relevant- conduct
analysis. Ramrez argues that his "rel evant conduct" should not
have i ncluded any anount of heroin or cocaine and that he shoul d
not be hel d accountabl e for conduct occurring before he joined the
conspiracy. The PSR, he asserts, contained nmany concl usional
statenents w thout factual support, and thus the district court
coul d not sinply adopt those general assertions. Both Ramrez and
allegedly his counsel? submtted affidavits challenging the
evidentiary basis underlying the PSR s concl usi ons.

As previously discussed, the district court's adoption of
the findings in the PSR satisfied Rule 32 because it reflects that
the district court "at least inplicitly, weighed the positions of
probation departnent and the defense and credited the probation
departnent's facts." Sherbak, 950 F.2d at 1099. Ramrez had the
burden of proving that the contents of the PSR are "materially

untrue, inaccurate, or unreliable."” Navejar, 963 F.2d 732, 735

2 The record does not, however, contain counsel's affidavit nor is it

referenced in the sentencing hearing except in a very brief statenent by the
governnent that is not relevant here.
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(5th Gr. 1992). Ramrez's affidavit did not persuade the district
court, and its findings are legally adequate and not clearly
erroneous.

Ram rez argues that, to the extent that the district
court made findings regarding the drug quantity involved, it erred
inrelying on the factual resunmes of co-defendants in making such
findings. This is plainly wong. In sentencing determ nations,
the court is not bound by the rules of evidence and nmay consi der
any relevant information wthout regard to its admssibility
provided the information considered has sufficient indicia of
reliability. See U S.S.G § 6Al. 3(a). Therefore, the district
court was free to consider the stipulated facts in the factua
resunes of the co-defendants. Further, Ramrez was al so i nplicated
i n the heroin-and-cocai ne conspiracy by Zulema Davila's testinony
at trial and her statenents given during the presentence
investigation. Thus, there was reliable evidence in addition to
the factual resune that the district court could rely on in making
its determ nation

Ram rez argues that evenif the district court inplicitly
found that he was involved in the distribution of cocaine and
heroin, such findings are clearly erroneous. Ramrez argues that
the drug quantities determ ned by the PSR have no basis in fact
and, thus, the district court's adoption of those findings was
clearly erroneous. Ramrez al so argues that there was no evi dence

of his involvenent in the distribution of heroin presented at tri al
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or during the presentence investigation.® Ramrez al so argues that
there was insufficient evidence presented <concerning his
i nvol venent in the distribution of cocaine. Ramrez argues that
Ms. Davila' s trial testinmony concerning his involvenent in a sale
of cocaine was confusing and contradictory. He argues that the
testi nony could have been construed as stating that Ramrez was
involved in a sale of marijuana rather than cocai ne.

A defendant's base offense l|level for drug-trafficking
of fenses may be based on both "drugs with which the defendant was
directly involved [under § 1B1.3(a)(1)(A)], and drugs that can be
attributed to the defendant in a conspiracy as part of his

“rel evant conduct' under § 1Bl1.3(a)(1)(B)." United States V.

Carreon, 11 F.3d 1225, 1230 (5th Cr. 1994); see § 2D1.1(a)(3).

n>

"Rel evant conduct" i ncl udes all reasonably foreseeable acts and

om ssions of others in furtherance of the jointly undertaken

crimnal activity. Carreon, 11 F.3d at 1230 (quoting
§ 1Bl1.3(a)(1)(B)). Factual findings concerning a defendant's
rel evant conduct for sentencing purposes are not clearly erroneous
if they are "plausible in light of the record read as a whole."

Pui g-I nfante, 19 F. 3d at 942.

The PSR recommended that Ram rez be hel d account abl e for
2.7 kilograns of heroin, 2.5 kil ograns of cocai ne, and 73 pounds of

marijuana. The PSR stated that the estinmate was based on the fact

s Ramirez's brief again refers to counsel's affidavit filed as an

attachnent to his objections and attachnent to the affidavit which allegedly
contains a summary of Davila's statenments to the FBlI. Ramirez contends that the
sumary makes no nention of his involvenment in heroin distribution. As previously
di scussed, neither the affidavit nor its attachnents are attached to the objections
to the PSR
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that Ramrez assisted his father-in-law Abel Benavides in
di stributing heroin, cocaine, and nmarijuana. Al t hough the PSR
noted that Ramrez was primarily responsible for the distribution
of marijuana, he was known to collect drug debts for Davila and
Benavi des, who primarily distributed cocaine and heroin. PSR Y 13.

Contrary to Ramrez's assertions in his brief, the PSR
also reflects that Zulenma Davila related to an FBI agent that Adam
Ram rez participated in a sale of heroin and cocaine while the
Davilas were residing at the Avenue K residence between May 1992
and Decenber 1992.

There is reliable evidence in the PSR that Ram rez was
personal ly involved in all aspects of the conspiracy, includingthe
distribution of heroin and cocaine. Although his own invol venent
in that aspect of the conspiracy nay have been limted, it was
certainly reasonably foreseeable to himthat his father-in-Ilaw and
the other co-conspirators were substantially involved in the
di stribution of heroin and cocai ne. Thus, the district court's
findings regarding the type and anount of drugs attributable to
Ram rez was not clearly erroneous.

Ram rez argues that the district court erred in holding
hi maccountabl e for quantities of cocai ne and heroi n because he was
acquitted of the charges involving those drugs by the jury.
Ram rez argues that the Governnent should have been required to
prove his involvenent with those drugs for sentencing purposes by
clear and convincing evidence. Ram rez argues that the higher

standard has been adopted in sone |imted circunstances. Ramrez
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concedes that this court has held that "relevant conduct” may
i ncl ude conduct for which a defendant is acquitted, but urges the
court to adopt the Ninth Crcuit's position on this issue.

As previously discussed, this court has determ ned that
a sentencing court may rely on facts that underlie a charge on
whi ch the defendant has been acquitted as |long as the Governnent
establishes the facts by a preponderance of the evidence. Carter,
953 F. 2d at 1459. A prior panel opinion may be overruled only by

an "overriding Suprene Court decision," a change in statutory |aw,

or this court sitting en banc. See United States v. Zuniga-

Salinas, 952 F.2d 876, 877 (5th Cr. 1992) (en banc). Therefore,
Ram rez's argunent is precluded by the |aw of this court.
BENAVI DES

Benavi des argues that the district court erred in
admtting evidence of an extraneous offense involving marijuana
because he was not on trial for any narijuana offenses. A co-
conspirator, Mdsqueda-Cortez, testified that he | earned from Banda
that Banda and Benavides had gone to a source in South Texas,
allegedly a cousin of Banda's, and returned wth fifty pounds of
mar i j uana and one kil o of cocai ne. Benavides argues that Mdsqueda
did not participate personally in the alleged transaction.
Benavi des argues that he could not conpel Banda to testify at trial
so that he could not inpeach the testinony. Benavides argues that
evi dence of an oral confession by a nontestifying defendant should
have been excluded because it violated his right to a fair trial

and his right of confrontation and cross-exam nati on.
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This Court reviews the district court's rulings on

adm ssi on of evidence for an abuse of discretion. United States v.

Triplett, 922 F.2d 1174, 1180 (5th Cr.), cert. denied, 500 U S

945 (1991). Bruton v. United States, 391 U S 123, 136-37 (1968)

established a rule barring the admssion in a joint trial of the
incrimnating pretrial statenments of a nontestifying defendant.
However, Bruton has been limted to instances in which the

adm ssion of the incrimnating statenents was not within a firmy

rooted exception to the hearsay rule. United States v. Saks, 964
F.2d 1514, 1525 (5th Gr. 1992).

Under Fed. R Evid. 801(d)(2)(E), a statenent made by a
co-conspirator during the course and in furtherance of a conspiracy

is not hearsay. United States v. McConnell, 988 F. 2d 530, 533 (5th

Cr. 1993). Wen determning the applicability of that rule, the
district court nust first decide that there is evidence of a
conspiracy involving the out-of-court declarant and the defendant
and that the statenent was made in the course of and in furtherance

of the conspiracy. United States v. Ascarrunz, 838 F.2d 759, 762

(5th Gr. 1988). The Governnent need prove these facts only by a
preponderance of the evidence.

Here, there is a good argunent that the statenent was
related to the conspiracy that was the subject of the indictnent
because it reflected that Banda and Benavi des obtai ned cocai ne as
well as marijuana in their trip to the Valley. The statenent was

made i n furtherance of the conspiracy because Banda asked Mdsqueda,

19



who was al so working with the Davilas, to assist himin disposing
of the drugs.*

Nevertheless, it was not totally clear based on the
limted evidence presented at trial whether the trip was part of
the Davila conspiracy or a separate conspiracy in which Banda and
Benavi des were invol ved. But, even if Banda's statenment was
admtted in violation of Bruton, "the error may be harmess if the
statenent's inpact is insignificant in |ight of other evidence

agai nst the defendant." United States v. Kelly, 973 F.2d 1145

1150 (5th Gr. 1992). Because there was overwhel m ng evi dence of
Benavi des' guilt presented at trial, the adm ssion of Msqueda's
testinony, if erroneous, was harnl ess.

Benavi des al so argues that the evidence was not rel evant
to the charge that he was involved in a conspiracy involving
cocaine and heroin and was nore prejudicial than probative.
Benavi des argues that the adm ssion of the "bad character" evi dence
violated Rule 402 and 40S3. Mosqueda' s testinony concerning the
Banda and Benavides trip to the Valley was "inextricably
intertw ned" with the evidence of the crinme charged and, thus, was
adm ssible as intrinsic evidence. Royal, 972 F.2d at 647.
However, even if the evidence was extrinsic offense of another
offense, the district court determned that the testinony was
rel evant and not so prejudicial as to outweigh its probative val ue.

The court specifically determ ned that the evidence was rel evant to

4 The PSR refl ects that Zul ena Davil a was aware that Banda and Benavi des

made the trip and returned with marijuana and cocai ne. It could be inferred
therefore that these drugs were to be distributed as part of the Davil a conspiracy.
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i ssues other than the defendant's character. The evidence was
relevant to whether Benavides intended to be involved in a
conspiracy that involved the distribution of controll ed substances
and intended to use a communication facility to distribute
marijuana. Further, the testinony was very |limted and not highly
prejudicial. The adm ssion of the evidence was not an abuse of

di scretion. See Dillman, 15 F.3d at 391.

CONCLUSI ON
For the foregoing reasons, we AFFI RMt he judgnments of the
district court regardi ng appellants' convictions and sentences.

AFFI RVED.
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