IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10661
Summary Cal endar

DARNELL JOHNSQON,
Pl ai ntiff-Appellant,
V.
JEFF BRYANT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CVv-1713-H)

(January 17, 1995)
Before KING JOLLY and DeMOSS, Circuit Judges.

PER CURI AM *

Darnell Johnson, proceeding pro se and in fornma pauperis,
appeal s the district court's dismssal of his civil rights
conpl aint on grounds of frivolousness. 28 U S.C. § 1915(d). W
reverse the district court's dismssal with regard to Johnson's
probabl e cause cl ai m agai nst defendant Bryant. 1In all other

respects, the judgnent of the district court is affirned.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

On August 5, 1990, at approximately 10:30 a.m, Oficer Jeff
Bryant ("Bryant") of the Ellis County, Texas Sherriff's
Departnent nmade a warrantl ess arrest of Darnell Johnson
("Johnson"), chargi ng Johnson with the aggravated sexual assault
of a 42 year-old H spanic wonan. Two days later, Bryant filed an
"Affidavit of Nonprosecution," stating that Bryant should not be
prosecuted for the assault because "subject [Johnson] was seen by
conplaintant [sic] within nonents after the offense took pl ace
agai nst her and description of clothing given, there would not
have been tinme for actual suspect to have changed or discarded
clothing in the tine frame of this offense.™

On August 6 or 7, 1990, Ellis County Sherriff Luther
Buchanan ("Buchanan") charged Johnson with a second of fense of
burglary and the attenpted sexual assault of a child, after the
child s nother filed a conplaint alleging that Johnson was the
perpetrator. Wthin 48 hours of the second charge, Johnson was
taken before a justice of the peace and arrai gned on the second
charge. Because he could not afford to post bail, Johnson
remained in jail.

On Septenber 22, 1990, the second conpl ai nant w t hdrew her
conplaint. On Cctober 3, 1990, a grand jury determ ned that

there was i nadequate evidence with which to indict Johnson on the



first and second charges, and Johnson was rel eased fromjail
| ater that sane day.!?

Foll ow ng his release, Johnson filed suit pursuant to 42
US C 8§ 1983 alleging that his confinement from August 5, 1990
until October 3, 1990 constituted false arrest and i npri sonnment
in violation of the Fourth Anendnent's protection against
unr easonabl e seizure. The magi strate judge to whom Johnson's
case was assigned conducted a Spears hearing and concl uded t hat
Johnson's cl ains should be dism ssed as frivolous pursuant to 28

US C 8§ 1915(d). See Spears v. MCotter, 766 F.2d 179 (5th Cr.

1985). On January 6, 1993, after conducting an i ndependent
review, the district court adopted the magi strate judge's

recommendati ons and di sm ssed Johnson's clains as frivol ous.?

1 On Septenber 19, 1990, a warrant was issued for Johnson's
arrest on the basis that Johnson had violated the terns of his
parole. Thus, followng the grand jury's issuance of a no-bill
on the first and second charges, Johnson was returned to the
custody of the Texas Departnent of Corrections to serve the
remai nder of his termon an unrelated offense. Johnson has filed
a federal petition for a wit of habeas corpus alleging that the
revocation of his parole resulted fromthe deprivation of his
constitutional rights to the effective assistance of counsel and
to be free fromex post facto |laws. Johnson's habeas cl ai ns have
not been consolidated with the present 8§ 1983 clains and are
therefore not before the court at this tine.

2 I'n an unpublished opinion dated March 17, 1993, this court
affirmed the district court's dismssal as to Johnson's clains
agai nst defendant Mary Shel don, a nenber of the parol e board who
revoked Johnson's parole, on grounds that she was entitled to
absolute imunity. Wth regard to Johnson's cl ai ns agai nst
Bryant and Buchanan, we determ ned that they were so inextricably
intertwined with Johnson's habeas petition as to require
exhaustion of state renedies prior to consideration by a federal
court. Accordingly, we remanded Johnson's 8§ 1983 cl ai ns agai nst
Bryant and Buchanan to the district court for a determ nation as
to whet her Johnson had exhausted his state renedies. Upon
remand, the magistrate judge and the district court concluded

3



Johnson filed a tinely appeal, and the matter is now before this
court.
1. STANDARD OF REVI EW
A 8 1983 plaintiff who proceeds in forma pauperis is subject
to dismssal if his conplaint is "frivolous" within the neaning
of 28 U.S.C. 8§ 1915(d). Under § 1915(d), a conplaint is
frivolous if "it |lacks an arguable basis in either law or fact."

Denton v. Hernandez, 112 S. C. 1728, 1733 (1992); Neitzke v.

Wllianms, 490 U. S. 319, 325 (1989); Reeves v. Collins, 27 F.3d

174, 176 (5th GCr. 1994). A conplaint is legally frivolous if it
is premsed on an "indisputably neritless |egal theory," Neitzke,
490 U. S. at 327, or has no realistic chance of ultimte success.

Luciano v. @&Glindo, 944 F.2d 261 (5th Cr. 1991). Accord Mendoza

v. Lynaugh, 989 F.2d 191, 195 (5th Cr. 1993). A conplaint is
factually frivolous if "the facts alleged rise to the |evel of
the irrational or the wholly incredible.” Denton, 112 S. C. at
1733.

District courts have broad discretion in determ ning whet her
a conplaint in an in forma pauperis proceeding is frivolous so as
to warrant dism ssal. Mendoza, 989 F.2d at 195. Thus, we wl|
reverse a district court's decision to dismss a conpl aint
pursuant to 8 1915(d) only for an abuse of discretion. Denton,

112 S. C. at 1734; Moore v. MDonald, 30 F.3d 616, 620 (5th Cr.

1994). In determning whether a district court has abused its

t hat Johnson has adequately exhausted avail able state renedies.



di scretion under 8§ 1915(d), we consider whether: (1) the
plaintiff is proceeding pro se; (2) the court inappropriately
resol ved genui ne issues of disputed fact; (3) the court applied
erroneous | egal conclusions; (4) the court has provided a
statenment of reasons for the dism ssal which facilitates
intelligent appellate review, and (5) the dism ssal was with or

W t hout prejudice. Denton, 112 S. C. at 1733-34.

[11. ANALYSI S
Johnson contends that the district court abused its
discretion in dismssing his clainms agai nst Bryant and Buchanan
pursuant to 8 1915(d) because they are not entitled to qualified
immunity under the facts of this case. The general rule is that
muni ci pal officers such as Bryant and Buchanan are qualifiedly

imune fromcivil liability in their individual capacity?® if

3 W proceed to address Johnson's clains as cl ai ns agai nst
Bryant and Buchanan in their individual capacities, as did the
court below. However, even should we liberally construe
Johnson's pro se conplaint to seek redress agai nst Bryant and
Buchanan in their official capacities, we would find such clains
to be legally frivolous. Section 1983 suits versus an officer in
his official capacity is just "another way of pleading an action
against an entity of which the officer is an agent," Mpnnell v.
Dep't of Social Svecs., 436 U. S, 658, 690 n.55 (1978), and
therefore a suit against an officer in his official capacity is
to be treated as a suit against the entity. WII v. Mchigan
Dep't of State Police, 491 U. S. 58, 71 (1989); Karcher v. My,
484 U.S. 72, 78 (1987); Brandon v. Holt, 469 U S. 464, 471-72
(1985). As Johnson has proffered no evidence that the all eged
violations of his constitutional rights resulted froman official
policy or custom of the governnental entity, he may not recover
against the entity under 8§ 1983, and such clainms are therefore
legally frivolous. Hafer v. Melo, 112 S. C. 358, 362 (1991);
Kentucky v. Graham 473 U.S. 159, 166 (1985); Mnell, 436 U S. at
690.




their actions were objectively reasonabl e under the

ci rcunst ances. Johnson contends, however, that Bryant and
Buchanan are not entitled to qualified i munity because their
conduct viol ated Johnson's clearly established constitutional

rights. See Siegert v. Glley, 500 U S 226, 231 (1991);

Anderson v. Creighton, 483 U S. 635, 639-41 (1987); Harl ow v.

Fitzgerald, 457 U S. 800, 820 (1982). Specifically, Johnson
contends (1) that Bryant and Buchanan violated his Fourth
Amendnent rights by arresting himw thout probable cause; and (2)
t hat Bryant and Buchanan violated his right to have a pronpt

probabl e cause hearing as set forth in Gerstein v. Pugh, 420 U S.

103, 125 (1975). Johnson al so rai ses two additional, non-
constitutional points of error: (1) that the district court
abused its discretion in failing to grant his notion for |eave to
anend his conplaint; and (2) that the district court abused its
discretion by failing to grant his notion for appointnment of

counsel. W proceed to address these four argunents in turn.

A.  Probabl e Cause.

Johnson next contends that his Fourth Amendnent rights were
vi ol at ed because his incarceration was not supported by probabl e
cause. "Probable cause exists where "the facts and circunstances
within (the officers') know edge and of which they had reasonabl e
trustworthy information (are) sufficient in thenselves to warrant
a man of reasonable caution in the belief that' an offense has

been or is being commtted.” Brinegar v. United States, 338 U S.




160, 175-76 (1949) (quoting Carroll v. United States, 267 U S

132, 162 (1925)). The magistrate and the district court

concl uded that Bryant arrested Johnson on the first charge of
aggravat ed sexual assault "on the conplaint of a citizen who
accused plaintiff of sexually assaulting her." Johnson
chal l enges this factual finding, asserting that "[t]he [H i spanic
woman never accused appel |l ant of sexually assaulting her. She
never filed any conpl ai nt agai nst appellant. Bryant, just out of
the blue, put appellant in jail on that charge, w thout a warrant
or probabl e cause."*

The factual finding by the magistrate judge and the district
court that the victimfiled a conplaint agai nst Johnson is
supported by the affidavit of non-prosecution filed by Bryant,
whi ch states that "subject was seen by conplaintant [sic] wthin
monments after the offense took place against her . . . . " This
| anguage clearly indicates that the individual who filed the
conpl ai nt agai nst Johnson was the victimherself. A wvictinls
accusation identifying an individual as the perpetrator is

generally sufficient to establish probable cause.® Cf. Chanbers

4 W note that to the extent that Johnson argues that his
Fourth Amendnent rights were violated because he was arrested
W thout a warrant, this argunent is clearly without nerit. It is
wel | -settled that when probable cause exists to believe that an
i ndi vidual has commtted a felony, police may arrest the
i ndi vi dual outside his honme without an arrest warrant. United
States v. Watson, 423 U S. 411, 423-24 (1976); United States V.
Logan, 949 F.2d 1370, 1378 (5th Gr. 1991), cert. denied, 112 S.
Ct. 1597 (1992).

> This general rule is subject to the qualification of
obj ecti ve reasonabl eness such that police may not rely on the
veracity of a victimto establish probable cause if the
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v. Maroney, 399 U S. 42, 46 (1970) (noting that probable cause to
arrest existed when only description of robber cane fromvictins
and eyew tnesses and defendant matched the description).

However, what is unclear fromthe record is the specificity
of the victims identification of Johnson. W cannot discern,
for exanple, whether the victimspecifically naned Johnson as the
perpetrator or whether she provided a physical description. |If
the fornmer, then clearly probable cause would exist to arrest
Johnson. If the latter, then the determnation as to probable
cause w |l hinge upon the degree of specificity of the
description provided by the victimand the degree to which
Johnson conforned to that description. As this factual issue
cannot be definitively resolved on the one-sided record before
us, we cannot say that Johnson's cl ai magainst Bryant is based

upon "fanciful", "fantastic", or "delusional" facts, see Denton,

112 S. . at 1733, or that his claimis based upon an
"indisputably neritless legal theory." Neitzke, 490 U S. at 327.
Thus, Johnson's cl ai magainst Bryant sufficiently presents an
arguabl e basis in law or fact and the district court's dism ssal

under 8§ 1915(d) was an abuse of discretion.

ci rcunstances or actual know edge reveals that the victim has
provided false information. See Wayne R LaFave & Jerold H
|srael, Crimnal Procedure 8§ 3.3(d), at 121 (1985) (noting that
"[t] he Court has since proceeded as if veracity may be assuned
when information conmes fromthe victim. . . a position rather
consistently taken by |ower courts. But circunstances nay make
that presunption inoperative in a particular case; the cases
hol di ng veracity was properly presuned frequently enphasi ze that
the police were unaware of any apparent notive to falsify.").
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As to Johnson's § 1983 cl ai s agai nst Buchanan, we find that
probabl e cause did exist to support the second charge of burglary
and attenpted sexual assault of a child. During the Spears
heari ng, Johnson indicated that the victimof the burglary, who
was al so the nother of the child allegedly assaulted, filed a
conpl ai nt whi ch nanmed Johnson as the perpetrator. Thus, as there
is no indication that the police knew or should have known that
the conpl ai nant was untrustworthy, the conplainant's specific
identification of Johnson was sufficient to establish probable
cause. Because Buchanan arrested Johnson based upon probabl e
cause, his actions did not violate any clearly established
constitutional right of Johnson, and Buchanan is entitled to
qualified imunity. Accordingly, the district court did not
abuse its discretion by dismssing, as frivolous, Johnson's §

1983 cl ai n8 agai nst Buchanan.

B. GCerstein Hearing.
Johnson next contends that his Fourth Amendnent rights were

vi ol at ed because he was never provided a pronpt probable cause

hearing as mandated by Gerstein v. Pugh, 420 U. S. 103, 125

(1975). What constitutes a sufficiently "pronpt" probabl e cause
hearing within the neaning of Gerstein was clarified in County of
Ri verside v. MLaughlin, 500 U S. 44 (1991), in which the Suprene

Court held that, as a general rule, no Gerstein violation wll
occur if the arrestee is given a probable cause hearing within

forty-eight hours of arrest. |[|d. at 56.



In the case at hand, the facts indicate that Johnson was
given a Gerstein hearing wwth regard to the second charge
(burglary and attenpted sexual assault of a child) within forty-
ei ght hours of being charged therewith. Thus, as to the second
charge, there was no violation of Gerstein which would dissol ve
Buchanan's cl oak of qualified i munity.

Wth regard to the first charge (aggravated sexual assault),
however, Johnson was never given a CGerstein hearing. The
magi strate judge inplicitly determ ned that Johnson was not
entitled to a Gerstein hearing on the first charge because the
arresting officer, Bryant, filed an affidavit of non-prosecution
wthin forty-eight hours of Johnson's arrest, thereby effectively
"freeing" Johnson of the first charge. Thus, because Johnson was
effectively "freed" of the first charge within 48 hours, the
magi strate apparently concluded that Johnson was not subjected to
the kind of significant restraint of liberty which requires a

Cerstein hearing. See CGerstein, 420 U. S. at 114, 125, n. 26

(hol ding that Fourth Anmendnent requires judicial determ nation of
probabl e cause only when there is an "extended" or "significant"
restraint of liberty). After the affidavit of nonprosecution was
filed on the first charge, Johnson's continued incarceration was
based upon the second charge, for which Johnson was indi sputably
given a pronpt Cerstein hearing.

As an initial matter, we nust determ ne whether the all eged
violation of Gerstein (and hence, the Fourth Amendnent) is

causally attributable to Bryant. See Ri zzo v. Goode, 423 U. S.
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362, 370-71 (1976) (holding that the plain | anguage of § 1983
requi res proof that the defendant engaged in conduct which
"subj ects, or causes to be subjected" the plaintiff to a

deprivation of federally protected rights). In Martinez v.

California, 444 U.S. 277 (1980), the Suprene Court held that a 8§
1983 defendant cannot be held liable if the deprivation alleged
is "too renote a consequence" of the defendant's acts. 1d. at
285. While the Suprene Court has not yet provided a precise
definition of the causation conponent of 8§ 1983, it has stated
that, the defendant nust have actively participated in, or been a
"nmoving force[]" behind, the alleged deprivation. Gty of

&l ahoma Gty v. Tuttle, 471 U.S. 808, 819-20 (1985).

In this case, the constitutional deprivation alleged by
Johnson is the failure to hold a pronpt probable cause hearing
wth regard to the first charge of aggravated sexual assault.
The defendant sought to be held responsible for this alleged
constitutional deprivation is Bryant, the officer who arrested
Johnson on the first charge. The question for this court,
therefore, is whether Bryant's conduct is sufficiently causally
connected to say that Bryant "subjected' Johnson to a Cerstein
violation. W think not.

In the first instance, Bryant was nerely an arresting
of ficer who had no control over the timng or conduct of a
subsequent probabl e cause hearing. Thus, even assum ng arguendo
that a Gerstein violation occurred, Bryant could not fairly be

characterized as a "noving force" behind the decision to forgo a
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probabl e cause hearing. |In addition, we find Bryant's position

anal ogous to the position of the defendants in Baucher v. Eastern

I ndustrial Production Credit Association, 906 F.2d 332, 335 (7th

Cr. 1990), who were sued under 8§ 1983 for alleged violation of
the Fourth Amendnent suffered by a cattle owner whose cattle had
been sei zed by the |l ocal sherriff after foreclosure was
instituted by the defendants. The Seventh G rcuit held that the
def endants were not |iable under § 1983 because their acts were
not causally responsible for the plaintiff's harm Specifically,
the Seventh Circuit concluded that because the defendants had
done "everything in their power to stop the seizure," id. at 335,
and had "trie[ed] to stop the wheels of justice fromwongfully
grinding over [the plaintiff]," they did not cause the harm as
required by § 1983.

In the present case, Bryant likewise tried to stop the
wheel s of justice fromwongfully grinding over Johnson by filing
an affidavit of non-prosecution asking that the first charge
agai nst Johnson be dism ssed. Bryant, in short, did everything
in his power as a police officer to stop the continued
i ncarceration of Bryant on the first charge. As such, the |later
absence of a Gerstein hearing on the first charge is "too renote
a consequence" of Bryant's act of arresting Johnson to hold
Bryant liable for this alleged constitutional deprivation.
Accordingly, it was not an abuse of discretion for the district

court to dismss this claimagainst Bryant as legally frivol ous.
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C. Mdtions for Leave to Anmend and for Appointnent of Counsel.
Johnson's final argunent is that the district court erred by
not granting his notion to anend his conplaint and his notion for
t he appoi nt nent of counsel. Neither of these two notions had
been rul ed upon at the tine the district court dism ssed
Johnson's clains as frivolous; thus, we proceed to address
Johnson's argunent as though the district court had denied both

nmoti ons. See Addington v. Farner's Elevator Mut. Ins. Co., 650

F.2d 663, 666 (5th Gr.) (noting that the denial of a notion may
be inplied by the entry of an order inconsistent with the

granting of the relief sought by the notion), cert. denied, 454

U S. 1098 (1981).
A district court's denial of a nmotion for | eave to anend

W ll be reversed only for an abuse of discretion. Boyd v. United

States, 861 F.2d 106, 108 (5th Cr. 1988); Addington, 650 F.2d at
666. Rule 15(a) of the Federal Rules of G vil Procedure
indicates that after a responsive pleading has been filed, a
party may anmend his pleading "only by |eave of court or by
witten consent of the adverse party; and | eave shall be freely
gi ven when justice so requires."” In this case, therefore, the
question is whether justice required the district court to grant
Johnson's notion for |eave to anend.

In Foman v. Davis, 371 U. S. 178 (1962), the Suprene Court

noted that Rule 15(a) requires a district court to grant a notion
for leave to anend only "[i]f the underlying facts or

circunstances relied upon by a plaintiff may be a proper subject
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of relief . . . . " 1d. at 182. The Court stated that certain
justifications, whether "apparent or declared," nmay support a
denial of a notion for |eave to anend, including "futility of the
anendnent." 1d. Thus, "if the conplaint as anended woul d stil
be subject to dism ssal, no abuse of discretion occurs when

anendnent is denied." Addington, 650 F.2d at 667; Pan-lslamc

Corp. v. Exxon Corp., 632 F.2d 539, 546 (5th Cr. 1980).

The district court did not abuse its discretion in denying
Johnson's notion for |leave to anend. The notion filed by Johnson
requested the addition of the Ellis County Sheriffs' Departnment
as a defendant. Johnson's docunentation supporting his notion
proffers no evidence that the alleged constitutional deprivations
he suffered resulted froman official municipal policy or custom

as required by Minnell v. Departnent of Social Services, 436 U. S.

658, 690 (1978). Thus, Johnson's attenpt to add the Sheriffs
Departnent as a defendant was futile and the conplaint as anended
woul d have still been subject to dismssal. Accordingly, it was
not an abuse of discretion for the district court inplicitly to
deny Johnson's notion for | eave to anend.

As to Johnson's notion to obtain the appointnent of counsel,
we review the district court's denial of this notion only for a

cl ear abuse of discretion. Cupit v. Jones, 835 F.2d 83, 86 (5th

Cir. 1987). There is no automatic right to appoi ntnent of

counsel in 8 1983 cases. Id.; Jackson v. Dallas Police Dep't,

811 F.2d 260, 261 (5th Cr. 1986). Rather, the appoi ntnent of

counsel is warranted only in exceptional circunstances. Cooper
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v. Sheriff, Lubbock County, Texas, 929 F.2d 1078, 1084 (5th G

1991); U ner v. Chancellor, 691 F.2d 209, 212-13 (5th Cr. 1982).

Anmong the factors the district court should consider are: (1)
the type and conplexity of the case; (2) whether the indigent is
capabl e of adequately presenting his case; (3) whether the
indigent was in a position to adequately investigate his case;

(4) whether the evidence would consist in |arge part of
conflicting testinony requiring skill in the presentation of

evi dence and cross-exam nation; and (5) the likelihood that
appoi nt nent of counsel would benefit the parties and the court by
shortening the trial or assisting in a just determ nation.

Cooper, 929 F.2d at 1084; U ner, 691 F.2d at 213.

This case involves relatively few issues, none of which are
particularly conplex. The record discloses that Johnson has
vigorously and effectively presented his case, including a
separate petition for a federal wit of habeas corpus, which is
presently pending. It is not |likely that the appointnment of
counsel would have resulted in a nore expeditious resolution of
the issues. |In short, we think this case falls short of
presenting the kind of "exceptional circunstances" which would
cause us to | abel the district court's decision as a clear abuse

of discretion.

V. CONCLUSI ON
For the foregoing reasons, we REVERSE the judgnent of the

district court dismssing as frivol ous Johnson's cl ai m agai nst
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Bryant all eging that Johnson was arrested by Bryant w thout
probabl e cause. In all other respects, the judgnent of the

district court is AFFl RVED
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