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Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, Circuit Judges.”’
GARWOOD, Circuit Judge:
Def endant - appel | ant Janes F. Stewart (Stewart) appeals the

district court's judgnent ordering himto disgorge $513,784, an

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



anount equal to funds allegedly acquired in violation of the
securities laws. On appeal, Stewart argues that the district court
erred in disallowng an offset for state |law exenptions and in
finding that he had failed to prove an inability to pay. e
affirm
Facts and Proceedi ngs Bel ow

I n Sept enber 1990, the Securities and Exchange Comm ssion (the
SEC) filed a civil suit against Stewart, Maxwell C. Huffrman, Jr.,
Janes T. Henry, John J. Forsberg, and twenty-seven corporate
defendants they controlled, alleging violations of several
provi sions of the securities laws. Wthout conceding liability,
Stewart and the ot her individual defendants consented to per manent
i njunctions and orders to disgorge an anount equal to the profits
received from the illegal activities alleged in the SECs
conplaint. In the consent agreenent, the defendants preserved as
an affirmative defense their inability to pay sone or all of the
ordered disgorgenent. The district court then entered the
settl enent as a consent order, which, anong ot her things, directed
Stewart to pay $513, 784.

The defendants all clainmned they were unable to pay the
di sgorgenent. Follow ng an evidenti ary heari ng on August 26, 1991,
a magi strate judge appointed by the district court determ ned that
the Debt Act, 28 U S.C 8§ 3001 et seq., applied to disgorgenent
orders. The Debt Act permts an individual debtor to exenpt from
collection under the Act any property that is exenpt from debt
collection under the state law of the debtor's domcile. ld. §

3014(a)(2) (A . On this basis, the magistrate judge reduced the



anount each defendant was ordered to disgorge in accordance with
Texas honest ead, personal property, and retirenent plan exenptions.
The magi strate judge found that Stewart had $385, 925 i n non- exenpt
assets and, in a report filed on Novenber 29, 1991, recommended
that he be ordered to disgorge that anount. After increasing
Stewart's personal property exenption, the district court, on
January 15, 1992, adopted over Stewart's objection the report and
recomendations of the magistrate judge, and ordered Stewart to
di sgorge $354,925.59.' On January 27, 1992, Stewart filed a notion
for reconsideration, arguing that the nmagistrate judge had
m scal culated the anpbunt of non-exenpt assets available for
di sgorgenent. The district court denied his notion, observing that
Stewart had not "plainly and unm stakably" shown an inability to
pay the anmpunt order ed.

Stewart and t he ot her defendants appeal ed the district court's
cal culation of assets available for disgorgenent, and the SEC
cross-appeal ed the district court's determ nation that the Debt Act
applied to disgorgenent orders. W reversed and held that
di sgorgenent is not a debt wunder the Debt Act and that,
consequently, the defendants were not entitled to any state |aw
exenptions as a matter of right. S E C v. Huffrman, 996 F.2d 800,
803 (5th Cir. 1993) (Huffrman 1).°2 W noted, however, that

. All the defendants had sone exenpt property and were
therefore ordered to pay anounts smaller than those specified in
t he consent order.

2 In a footnote, we observed that the parties had assuned that
the anobunts ordered to be repaid "are a formof 'disgorgenent,'
rather than the sinple settlenment of a law suit" and, in so

doi ng, had further assuned that the anbunts they were ordered to
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principles of equity nevertheless give the district court broad
discretion to allow state |aw exenptions when fashioning a
di sgorgenent order. 1d. Finally, we determned that the district

court had incorrectly required Stewart to establish his inability

pay shoul d be anal yzed under di sgorgenent as opposed to standard
contract principles. Huffman |, 996 F.2d at 801 n.1. Al though
recogni zing that such distinctions may relate to whether the Debt
Act applies and thus whether state | aw exenptions nust be

al l oned, we determ ned not to consider the question because
neither party had raised it. In this appeal, Stewart now
attenpts to raise this point for the first tinme, engaging in a
di spute with the SEC over the applicability of a recent,

i ntervening case, Securities & Exchange Comm ssion v. AMX
Internat'l, 7 F.3d 71, 76 (5th Gr. 1993). In AMX, this Court
held that an anmount ordered as disgorgenent is not a debt under
the Debt Act whether it results froma settlenent agreenent or

fromfull litigation. Stewart argues that AMX is distinguishable
because the anobunt of disgorgenent in that case was determ ned by
litigation and not by consent. 1|d. at 72. \Whatever the nerits

of Stewart's argunent, it cones too late. Qur justified refusa
to consider this question in the first appeal is now | aw of the
case and therefore binding. Chevron USA v. Traillour G| Co.,
987 F.2d 1138, 1150 (5th Cr. 1993). Qur task in this second
appeal is nerely "to follow the findings, holdings, and
instructions contained in the appellate court's initial mandate .
. . ." Reidv. Rolling Fork Public Uility, 979 F.2d 1084, 1086
(5th Gr. 1992) (internal quotation marks omtted). W did not
remand this case for a determ nation whether the Debt Act should
apply to the disgorgenent; that determ nati on was nade once and
for all in the | ast appeal.

Al so barred by the law of the case doctrine is Stewart's
argunent that the consent agreenent is voidable for nutual
m stake of law. This argunent again relates to whether
di sgorgenent shoul d be anal yzed under standard contract
principles, an issue we explicitly decided not to consider in the
prior appeal because it had not been raised. Huffrman I, 996 F.2d
at 801 n.1. W further observe that the argunent is unpersuasive
in any event. Stewart has conpletely failed to show how, at the
time of the consent agreenent, the SEC was under the m staken
i npression that the Debt Act applied to disgorgenents; to the
contrary, the SEC has consistently argued that the Debt Act does
not apply. Indeed, Stewart has never alleged, either here or
bel ow, that the SEC made any m stake of |aw, he nerely notes that
all the defendants assuned that the Debt Act applied. By
definition, however, nutual m stake of |law requires that both
contracting parties be mstaken. 1In re Topco, Inc., 894 F. 2d
727, 738 (5th Gr. 1990) (applying Texas |aw).
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to pay by plain and unm st akable proof. W held that the correct
standard of proof is a preponderance of the evidence, but noted
that the district court was not bound under either standard to
accept any "unsubstantiated, self-serving testinony as true." |d.
Leaving "to the trial court the decision whether on remand to re-
open the evidence or to re-evaluate it . . . in light of the
t horough record already conpiled,” we reversed and renmanded. |d.

On remand, the nagi strate judge reviewed, but did not re-open,
the evidence and concluded that the defendants had failed to
establish their inability to pay by a preponderance of the
evidence.® Finding for a second tinme that the proof offered by the
defendants was "characterized by a lack of docunentation and
corroboration,” the nmgistrate judge rejected point by point
Stewart's contention that his available assets had been
m scal cul ated and determined that his alleged liabilities were
unsubstantiated. The nmagistrate judge al so determ ned that state
| aw exenptions should not offset the full anmount of disgorgenent
($513,784). Over Stewart's detail ed objections, the district court
adopted the magi strate judge's report and recommendati ons and, on
June 1, 1994, entered a final judgnent directing Stewart to
di sgorge the full $513,784 according to the follow ng schedul e:
one paymnent of $354,925.59 on August 17, 1994 (an anount equal to
the district court's prior calculation of non-exenpt assets);

$25, 000 a year from August 17, 1995 through August 17, 2000; and,

3 On remand, the magi strate judge allowed the parties to brief
t he i ssue whether the defendants should benefit fromstate | aw
exenptions. On no other issues was additional briefing all owed.
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finally, one paynent of $8, 858.41 on August 17, 2001. This appeal
fol | oned. *
Di scussi on

On appeal, Stewart nakes the followi ng three argunents: that
the district court erred in finding that he was able to pay the
ordered disgorgenent, that the district court failed to apply the
correct evidentiary standard, and that the district court abused
its discretion in not applying state |aw property exenptions to
of fset the total disgorgenent.

At the outset, we nust reject Stewart's contention that the
district court enployed an erroneous evidentiary standard in
evaluating the quality of Stewart's proof on his inability-to-pay
def ense. In the report adopted by the district court, the
magi strate judge clearly and unequivocally followed this Court's
instructions in the first appeal to apply the preponderance of the
evi dence standard. The magi strate judge quoted our holding in
Huffrman | as well as this CGrcuit's Pattern Jury Instructions,
whi ch correctly define a preponderance of the evidence as "evi dence
t hat persuades you that the plaintiff's claimis nore likely true
than not." Pattern Jury Instructions (G vil Cases) 2.20 (West
1994) .

We find unpersuasive Stewart's assertion that the nmagistrate

4 On June 27, 1994, Stewart filed both his notice of appeal
and a notion to reconsider the judgnent pursuant to Federal Rule
of Gvil Procedure 60(b). The district court denied the notion
to reconsider on July 1, 1994. No further notice of appeal has
been filed. This appeal is therefore only fromthe district
court's June 1 judgnent and not fromthe district court's deni al
of Stewart's Rule 60(b) notion.



judge nerely nodded to the appropriate evidentiary standard. The
basis for this assertion is the magistrate judge's reliance on
caselaw requiring plain and unm stakable proof. However, the
magi strate judge nade it clear that these cases were referred to
only for "guidance" and carefully noted that the plain and
unm st akabl e burden "does not apply to this determ nation."”
Further, the magistrate judge cited these cases largely in
reference to the proposition that a party claimng an inability to
pay does not establish it sinply by bald, conclusory assertions.
This proposition is equally true under the preponderance of the
evi dence standard. As we stated in the first appeal, the
magi strate judge and district court are not "bound . . . to accept
[ Stewart's] wunsubstantiated, self-serving testinony as true."
Huf fman |1, 996 F.2d at 803.

W nust also reject Stewart's contention that the district
court abused its discretion in disallowing state |aw exenptions.
As we held in Huffman |, the decision whether to apply state | aw
exenptions is conmtted to the broad discretion of the district
court under its power to fashion equitable renedies. 1d. In the
report adopted by the district court, the nagi strate judge exam ned
t he reason for di sgorgenent and concluded that its prinmary goal was
deterrence, a goal that the magistrate judge concluded woul d be
frustrated here by the sizeable reduction Stewart and the other
def endants sought from state |aw property exenptions. Thi s
determ nation, based as it is on equitable principles of public
policy, provides in the present factual context an adequate basis

for refusing to allow Stewart to benefit fromgenerous exenptions,



particul arly as t he district court factored equi t abl e
considerations into its decision to spread the paynent of a | arge
portion of the disgorgenent over a period of seven years. The
district court therefore did not abuse its broad discretion.?®
Finally, we nust determ ne whether the district court clearly
erred in finding that Stewart had the ability to pay a di sgor genent
of $513,789. W review the district court's factual findings for
clear error. Von Clark v. Butler, 916 F.2d 255, 258 (5th Gr.
1990); see also CFTCv. Wellington Precious Metals, Inc., 950 F.2d
1525, 1529 (11th Cr.), cert. denied, 113 S .. 66 (1992). In her
report filed after remand, the magistrate judge reevaluated the
evi dence concerning Stewart's ability to pay the disgorgenent.
This confusing and sonetinmes conflicting evidence consisted of
Stewart's oral testinony at a hearing before the sane nagistrate

j udge on August 26, 1991; three financial statenents, one dated

5 In arguing that the district court abused its discretion in
disallow ng state | aw exenptions, Stewart has repeatedly insisted
that the magistrate judge incorrectly determ ned that he has
approxi mately $95,000 in non-exenpt annuities. Stewart clains
that these assets are in fact part of, and not in addition to, an
exenpt | RA account worth approximately $175,000. The nmagi strate
judge rejected this argunent on remand, concluding that Stewart
had failed to establish that these annuities were part of his
retirement accounts. Even if the magistrate judge clearly erred
in this determ nation, and we believe she did not, Stewart has
conpletely failed to explain how these alleged errors relate to
his contention that the district court erred in disallowng state
| aw exenptions. That decision was based entirely on public
policy concerns, and on that basis we support it. The bare

all egation that Stewart has sonewhat fewer non-exenpt assets than
the magi strate found he had is beside that point. As we note

bel ow, the magi strate judge took Stewart's contentions into
account in determning his ability to pay and on that basis
recommended a graduated paynent plan. The plan devised by the
magi strate judge explicitly relied on Stewart's own esti mates of
his assets. See infra note 8.



1990, the other two dated 1991; his individual and corporate tax
returns for 1989 and 1990; and his oral deposition, given on Apri
10, 1991 and filed on May 24, 1991. After reviewing this evidence
on remand, the magi strate judge concluded that Stewart had failed
to prove an inability to pay by a preponderance of the evidence.
According to the evidence before the district court, including
an updated 1993 financial statenent included in his brief on
remand, Stewart has, by his own adm ssion, assets sufficient to pay
the disgorgenent in full.® On appeal, Stewart contends that the
district court erred, however, in not offsetting these assets by
nore t han $300, 000 in alleged liabilities, which, he clains, reduce
his net worth to approximately $214,000sQan anount considerably
bel ow t he $354, 925 the district court directed himto pay by August
17, 1994. The bulk of these liabilities stemfromStewart's sworn
assertion that his $300,000 honestead is subject to a $290, 000
nortgage. At no tine, however, has Stewart offered any evi dence,
besi des his own self-serving statenents, that he in fact has this

or any other liability.” Qur explicit instructions in the prior

6 The magi strate judge reported,

"[E] ven accepting as true [Stewart's] representations
regarding his present financial condition, as set out
in his Novenber 23, 1993 Brief . . ., Stewart has
sufficient assets to disgorge this amount. His brief
sets out that he has assets totalling $557,279 as of
Cctober 29, 1993. In addition, his brief shows
retirenment accounts worth $227,566. And accepting his
valuation as to the worth of his personalty as of

Cct ober, 1993, he has anot her $32,000 avail able to pay
his disgorgenent."” (citations omtted).

! For instance, there is no witing (or testinony) fromthe
al | eged nortgagee indicating that these liabilities in fact
exist. The sane |ack of corroboration characterizes Stewart's

9



appeal provided that "[t]he district court was not bound . . . to
accept [Stewart's] unsubstantiated, self-serving testinony as
true." Huffman |, 996 F.2d at 803. Because all the evidence in
the record concerning Stewart's liabilities is unsubstanti ated and
self-serving, we can not say that the district court erred in
disregarding it. Accordingly, we hold that the district court did
not clearly err in finding that Stewart had failed to prove an
inability to pay the disgorgenent by a preponderance of the
evi dence. 8
Concl usi on

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.

claimat the 1991 hearing that a $67, 000 nortgage receivable
Stewart obtained as inheritance is pledged to a bank.

8 Stewart's insistence that his own testinony is
uncontroverted by the SEC in no way nmakes his evidence | ess self-
serving or unsubstantiated. The burden is on Stewart to prove
his inability to pay by a preponderance of credible evidence, and
we have held that the district court may di sregard evi dence such
as that presented here.
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